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Petition to Compel Respondent to Proceed to Arbitration 


i UNITFD STATES DISTRICT COURT 


| SOUTHERN DISTRICT OF NEW YORK 


In the Matter of the Arbitration 
between 
FAIR WIND MARITIME CORPORATION, 
! as Owners of the S.S. "ISABENA"”, PETITION 
Plaintifé£, 
and 
TRANSWORLD MARITIME CORPORATION, 
as Charterers, 
Defendant, 


; Under a Charter Party dated 
June 14, 1972. 


Sa eh gcse ec tc ae Sr 9 

The petition of Fair Wind Maritime Corporation re- 
spectfully shows: 

ey, At all times hereinafter mentioned, plaintiff 
was a Panamanian co.poration and Owner of th S.S. ISABENA. 

2. Upon information and belief, at all times here- 
inafter mentioned, defendant was, and still is, a foreign cor- 
poration doing business in New York through its agents, 
Admiralty Agencies Ltd., with an office at 17 Battery Place, 
Suite 1918, New York, New York 10004. 

3. By charter dated June 14, 1972 at New York, New 
York, plaintiff, as Owner of the S.S. ISABENA, agreed to let, 
and defendant, as Charterer agreed to hire, the said S.S. 
ISABENA for a period of 15 to about 60 days for lightering 


operations at the port of Karachi. 


4. The said charter party contains the following 


clause relating to arbitration: 


baie li as That should any dispute 
arise between Owners and the Char- 
terers, the matter in dispute shall 
be referred to three persons at New 
York, one to be appointed by each of 
the parties hereto, and the third by 
the two so chosen; their decision or 
that of any two of them, shall be 
final, and for the purposes of en- 
forcing any award, this agreement 
may be made a rule of the Court. The 
Arbitrators shall be commercial 
men.” 
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5. Disputes arose between plaintiff and defendant 

under the said charter and thereafter plaintiff on June 7; 

1973 made written demand upon defendant for arbitration naming 
; @8 én arbitrator Mr. Lloyd C. Nelson. 

6. Defendant failed and refused to appoint an arbi- 

| trator and, on December 13, 1973, this Court (Docket No. 73 

: Civ. 2722 LWP) appointed Prof. Joseph Sweeney as an arbitrator 

on defendant's behalf, and ordered defendant to proceed to 


arbitration. 


7. Defendant has willfully and contemptuously re- 


fused to arbitrate in accordance with the Court's order. 
WHEREPORE, plaintiff moves this Court for an order 
Girecting that the arbitration proceed forthwith in the manner 
provided in said contract of charter party and this Court's 
order of December 17, 1973; that plaintiff have judgment for 
its damages including costs and reasonable attorneys’ fees and 
that the Court grant such other, further and different relief 
as may be just in the premises. 
Dated: New York, New York 
May 20, 1976 
Yours, etc. 
HEALY & BAILLIE 


Attorneys for Plaintiff 
Office & P.O. Address 


29 Broadway Z 
New York, N.Y. 1000 fe 
oO ae 
7 42 


Sy fla 
“Member of wre sa 
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Affidavit of Jack Greenbaum, Esq., in Support of Petitioner's Application 
for an Order Compelling Respondent to Proceed to Arbitration 


UNITED STATES DISTRICT COURT 


4 


SOUTHERN DISTRICT OF NEW YORK 
| 


In the Matter of the Arbitration 


| 
| 
! 
! 
{ 
} 
' 
i 
\ 


I between : 76 Civ. 2293 (LPM) 
| 
|| FAIR WIND MARITIME CORPORATION, 


as Owners of the S.S. "ISABENA", AFFIDAVIT 
Plaintiff 


and 


| TRANSWORLD MARITIME CORPORATION, 
| as Charterers, 
Defendant, 
| Under a Charter Party dated 
i June 14, 1972. 


| STATE OF NEW YCRK ) 


COUNTY OF NEW YORK ) 


JACK A. GREENBAUM, being duly sworn, deposes and 


l. I am associated with the firm of Healy «& 
Baillie, attorneys for the plaintiff, and I am familiar with 
the prior proceedings herein. 

2. This affidavit is submitted in support of Plain- 


tiff's motion for an order and judgment, 


a) pursuant to 9 U.S.C. §4, di- 
recting the defendant to arbitrate, 
as previously ordered by the Court; 

b) pursuant to F.R. Civ. P. 
Rule 54(d), awarding to plaintiff 
its costs and attorneys' fees; 

c) pursuant to F.R.Civ.P. Rule 
70, bin Civil Rule 14, adjudicating 
the defendant in contempt for its re- 
fusal to obey the Court's previous 


order compelling arbitration, and 
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in Support of Petitioner's Application 
to Proceed to Arbitration 


a) pursuant to 28 U.S.C. 
§1927, ordering defendant's counsel, 
Harrington Harlow, to pay plaintiff 
its costs, including attorneys‘ 
fees, incurred by reason of Mr. 
Harlow*’s unreasonable and vex tious 
multiplication of the proceedings. 
3. Plaintiff was the owner of the S.S. ISABENA, a 
vessel which capsized and was lost while performing under a 
| charter party with defendant, dated June 14, 1972. Plaintiff 
seeks to arbitrate its claim that the loss was caused by the 
defendant's faulty stowage of the cargo. The charter contains 
the following clause relating to arbitration: 
ie Ve That should any dispute 
arise between Owners ani the Char- 
terers, the matter in dispute shall 
be referred to three persons at New 
York, one to be appointed by each of 
the parties hereto, and the third by 
the two so chosen; their decision or 
that of any two of them, shall be 
final, and for the purpose of enforc- 
ing any award, this agreement may be 


made a rule of the Court. The Arbi- 
trators shall be commercial men.” 


4. On June 7, 1973, plaintiff appointed Mr. Lloyd 
C. Nelson as its arbitrator and demanded that defendant ap- 
point an arbitrator as well, but defendant refused. On June 
19, 1973, plaintiff commenced a proceeding to compel defendant 
to arbitrate (docket number 73 Civ. 2722 LWP). 

5. Defendant opposed the petition to compel arbi- 
tration on the grounds that the charter party cn its face 
allegedly relieved the defendant of any liability, and denied 
that there was a "dispute" between the parties. On August 29, 
1973, Judge Pierce granted che petition, without epinion. 

6. On September 25, 1973, defendant applied “to 
alter or amend" the decision (long after the 10 days permitted 


for a reargument by General Rule 9m of this Court), on the 


Affidavit of Jack Greenbaum, Esq., in Support of Petitioner's Application 
for an Order Compelling Respondent to Proceed to Arbitration 


i grounds that the underlying issues were so complex that they 
could not properly be decided by commercial arbitrators. At 
\ the same time, defendant requested a jury trial, overlooking 
i the fact that jury trials are not available in admiralty con- 
tract matters. On November 27, 1973, Judge Pierce affirmed 
his earlier decision in an opinion which is annexed hereto as 


Exhibit A. 


7. Despite another motion by defendant to "adjourn”® 

the entry of the order compelling arbitration, Judge Pierce 

| did, on December 17, 1973, order the defendant to proceed with 

| the arbitration, and appointed Prof. Joseph Sweeney as an ar- 

bitrator on defendant's behalf. A copy of the order is an- 
| nexed hereto as Exhibit B. 

. 8. On January 15, 1974, defendant filed e notice of 

| appeal from Judge Pierce's order. The appeal was heard on May 

16, 1974, and the decision was affirmed from the bench, at the 

close of defendant's argument. Judge Kaufman ruled that de- 


fendant's arguments were completely without any merit, and the 


Court of Appeals did not even need to hear the plaintiff's 


oral argument. 

9. In due course, the two arbitrators appointed Mr. 
Harry Webber as the third member of the panel, and the first 
hearing was held on December 8, 1975. The panel made the 
disclosures required by law, and defendant's counsel, Mr. 
Harlow, questioned the members of the panel. At that time, 
Mr. Harlow purported to accept the panel for the purpose of 

‘* 


deciding the defendant's intended application to dismiss the 


arbitration, but for no other purpose. Deponent pointed out 
that defendant must accept the panel as unbiased, or express 
any objections in this respect, but that defendant could not 
accept the panel as qualified for some purposes, and not rer 
others. Eowever, Mr. Harlow maintained his position. The 
colloquy on this is found at pages 7-12 of the transcript, 


anne’... as Exhibit C. 
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10. Mr. Harlow persisted in the argument he had made 
to the Court, that there was no “dispute”, notwithstanding the 
i} use of the very word "dispute” in the Court's order compelling 
| arbitration. (Exh. C, pp. 12-22). 

ll. The panel rejected Mr. Rarlow's request to sub- 
mit briefs on defendant's motion to dismiss the arbitration, 
ruling instead that it would make a determination only after 
hearing all of the evidence. (Exh. C, pp. 22-27). At that 
| point, Mr. Harlow, in an unprecedented maneuver, refused to 
' proceed with the arbitration unless his motion were heard, and 
he walked out. (Exh. C, p- 33). It is respectfully submitted 


that this act alone constitutes contempt of the panel and of 


the Court's order compelling arbitration, but the matter did 
not end there. As a result of Mr. Harlow's action, the panel 
reversed its ruling and agreed to receive briefs. (Exh. C, 
| pp. 33-34). The briefs were submitted, and, on February 27, 
1976, the panel unanimously denied defendant's motion, without 
-a written opinion. (Exh. D annexed hereto). On March 4th, 
| Mr. Harlow demanded an explanation, (Exh. E. Mr. Harlow's 
| reference to plaintiff's failure to answer his brief is in 
error. Mc. Harlow's brief was a reply to plaintiff's brief in 
opposition to Mr. Harlow's motion. A sur-reply by plaintiff 
was not in order.), and on March 10th, the arbitrators again 
ruled that they wished to hear the evidence. (Exh. F). 

12. On April 8, 1976, deponent called the office of 
the panel chairman, and wrote to the panel and Mr. Harlow, 
urgently requesting a hearing in late April or in May, because 
a Chinese seaman would then be available to testify. (Exh. 

| G). 
13. On April 10, 1976, Mr. Harlow wrote to the pan- 
el, refusing to proceed with the arbitration, allegedly on the 


grounds of pessible bias by one of the arbitrators, and the 
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fact that Prof. Sweeney, who was appointed 28 months previous- 
' ly, allegedly was not a “commercial man". (Exh. H). Although 
deponent is indicated as the recipient of a carbon copy of Mr. 
| Harlow's letter, the fact is that the letter was not received. 


: Deponent only learned about the letter and received it from 


the panel chairman after the latter's return from abroad, on 
Or about May llth. 

14. As appears from the accompanying memorandum of 
lew, an allegation of possible bias is not a valid ground for 
refusing to proceed with arbitration. Moreover, defendant has 
waived any such objection by accepting the panel for the pur- 
| pose of determining the merits of defendant's motion for sum- 

mary judgment. The objection concerning Prof. Sweeney was not 
i raised until two years after his appointment by the Court, and 


therefore any such objection has been waived. 


15. It is patent that every action by defendant and 


its counsel has been designed flagrantly to thwart the very 
purpose of the arbitration procedure: the expeditious resolu- 
tion of commercial disputes. Defendant has willfully and con- 
temptuously refused to obey the Court's order of December 17, 
1973, with no justification whatever. Mr. Harlow's actions 
have undeniably multiplied the proceedings, increasing the 
costs unreasonably and vexatiously. The detriment to plain- 
tiff in this case is all the more serious, because defendant's 
latest refusal to arbitrate has frustrated plaintiff's ability 
to produce its main witness, a foreign seaman. Indeed, defen- 
dant's refusal was a direct response to plaintiff's offer of 
this seaman's testimony. It is not presently known when the 
witness can again be made available to testify. Plaintiff had 
j advised that the seaman, the Master of a vessel, would be in 
Japan in March and could obtain a visa to come to the U.S. in 
April or May, and possibly in June. However, it is ebvious 
that he must return to duty and it will be a hardship to remove 
him from a vessel and replace him, in order for him to testify- 


££ ie f- Mossi Sle ae 4h) 
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for an Order Compelling Respondent to Proceed to Arbitration 


16. Deponent has already recorded 55 hours of time 
; on this matter, and Nicholas J. Healy, Jr. of this firm has 
invested substantial time as well. Yet, in the three years 
since arbitration was demanded, the panel has not yet begun to 
hear the merits because of defendant's obstructive tactics. 

2 Up It should also be pointed out that plaintiff 
received a judgment for $197.68 for the cost of appeal briefs, 
| which has not been paid although demanded in a letter to de- 
fendéant's counsel dated August 12, 1974. 


18. In the circumstances, the law warrants an allow- 


ance of damages, including attorneys’ fees, as Giscussed in 
the accompanying memorandum of law. 
WHEREFORE, it is respectfully requested that defen- 


i dant be directed to proceed with the arbitration and to pay to 


plaintiff the costs of this proceeding. 


Md ls ON 


~ Green — 


Sworn to before me this eee 


24th day of May, 1976 Zz 


Mk, G. Mbenith, 
i, es ie 


« Retery Public, State of New York 
Go No, 43-01004575753 
A Quelified in Richmond County 
*  artificete Filed in Now Yora Ccw 
Geommission Expires Mach 30, 14 
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Exhibit A to Greenbaum Affidavit - Opinion of Judge Pierce dated 
November 27, 1973 


‘ 


MEMORANDUM CPINION 

Petitioner is a Panamanian corporation cand the 
owner of the §.S. Isabena. Respondent is a foreign corpora- 
tion doing business in New York through an agent. 

The parties entered into a Charter Party on June 14, 
1972, for a time charter for the S.S. Isabena for 15 to about 
60 days for lightening operaticns at the port of Karachi. 
During this period and while in the possession of respondent, 
the vessel was loaded with grain and several days later, on 
July 4, 1972, sank. The Master and four crew members lost 
their lives. 

Almost one year later, on June 7, 1973, petitioner's 
attorneys made a written demand for arbitration of petitioner's 
claims for "the loss of the Vessel and various cxpenses and 
liabilities which may be incurred as a consequence of the 
vessel capsizing at the Port of Karachi." 

Upon wasgendent*s failure to appoint an arbitrator, 


as requested by petitioner, petitioner sought, pursuant to 


Title 9, United States Code, Sections 4 and 5, to have this 


court appoint an arbitrator and direct respondent te proceed 
w 


to arbitration “in accordunce witn the terns ond conditions 
of [the] Charter Party... ." Varagraph 17 thereof provides 


as follows: 
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"17, That should any dispute arise 
between Owners and the Charterers, the 
matter in dispute shall be referred to 
three persons at New York, one to he 
appointed by each of the parties hereto, 
and the third by the two so chosen; 
their decision or that of any two of 
them, shall be final, and for the purpose 
of enforcing any ‘award, this agreement 
may be made a rule of the Court. The 
Arbitrators shall be commercial men." 


Respondent opposed the petitioner's motion assert- 
ing that "the said Time Charter Party on its face relieves 
[respondent] of any liability for any loss which occurred 
to petitioner because of the loss of the S.S. Isabena." 
Respondent relied upon Clauses 1 and 26 of the Charter 
Party which read: 


"Jl, That the Owners (FAIR WIND) shall 
provide and pay for all provisions, wages 

and consular shipping and discharging fees 

of the Crew; shall pay for the insurance 

of the vessel, also for all the cabin, 

deck, engineroom and other necessary 

stores, including hotler water and maintain 
her class and keep the vessel in a thoroughly 
efficient state in hull, mchinery end 
equipment for and during the service." 


"76. Nothing herein stated is to be con- 
strued as a demise of the vessel to the 
Time Charterers. The owners to remain 
resnonsible for the novigrtion of the 
vessel, inaurance, crew and oll other 
mitters, same as when trading ter their 
own accounc,." 
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Respondent requested trial of "the issue of 
whether or not there is a ‘dispute’ between the parties 
which is an appropriate subject matter for arbitration." 

This Court having concluded, from the affidavits 
submitted, that no issue existed as to the making of the 
agreement for said arbitration or the failure to comply 
therewith, and rejecting respondent's request that the Court 
determine whether a "dispute" appropriate for arbitration 
existed, granted petitioner's motion to compel arbitration 


and denied respondent's motion for a trial of the above-stated 


issue, and directed the petitioner to submit an order on notice---- "= * 


to respondent. 

Respondent now moves to alter or amend the aforesaid 
decisions and to have this matter referred for trial on the 
merits by this oe" for the reason that the legal questions 
involved are of such a complicated nature that they should 
“not be left to the decision of "commercial men" but, in the 
exercise of discretion, should be decided by a court of Law 
in a duly constituted jury trial. 

Respondent further contends that "[{i]masmuch as 
Fair Wind [petitioner] is making a claim for the full value 
of the ‘Isabena' and raises other consequential legal issues, 


the matter requires judicial determination as to all of the 
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iesues," factual and legal. Respondent asserts that in agree~ 
ing to the arbitration clause, there was no contemplation by 
the respondent that the arbitration would cover the less of 
the vessel. 

This Court would have jurisdiction in admiralty 
of the subject matter of the suit herein arising out of the 
controversy between the parties (28 U.S.C. 1333) save for the 
written agreement which provides for arbitration (9 U.S.C. 4). 

There is no dispute regarding the assertion that the 
parties entered into the agreement which contains the arbitra- 
tion clause or that the respondent has failed to comply there- 
with. In discussing 9 U.S.C. 3, the U.S. Supreme Court in 
Prima Paint v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 
(1967) instructs that ". . . a federal court may consider only 
issues relative to the making and performance of the agreement 
to arbitrate." ‘ 

The argument that certain issues could not have 
been contemplated by the parties at the time they entered 
into the charter party and agreed to arbitrate disputes is 
resolved by applying to the instant facts the Language of 


Hilti, Inc. v. Oldach, 392 F.2d 368, 372-3 (1st Cir. 1968): 


"the short answer is that the portion of the arbitration 


clause which reads ‘any controversy Or claim arising out of 
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or relating to the brench thereof shall be settled by arbi- 
tration . .. .' cannot be construed so narrowly . : 
The broad language of the arbitration clause forces us to 
conclude that the parties intended to arbitrate all cisnutes 
arising thereunder irrespective of whether they were foreseeable 
at the time of ayreement."" See also Kulukundis Shipping Co. 
v. Amtorg Trading Corp., 126 F.2d 978, 985 (2d Cir. 1942). 

Judge Auenstus N. Hand in Canadian Culf Line v. 
Continental Grain Co., 98 ¥.2d 711 (2d Cir. 1938) wrote: 
"The dispute here arose ont of a ‘maritime transaction’ and 
there was an agreement stated in the broadest terms to submit 
such disgnutes to senberation . .. « Arbitration sometimes 
involves perils, that even surpass ‘perils of the seas’... . 
Whether in any particular instance it is a desirable risk 
is not for us to say. It is a mode of procedure fostered 
by statute and in the present case invoked under the agreement 
of the parties. If they consent to submit their rights to a 


tribunal with extensive powers and subject to a most restricted 


revieu, they cannot expect the courts to relieve them from the 


effect of their deliberate choice." Id. at 714 (citation 
omitted). 
Judge Hareld Medina in Roberc Tawrence Co. v. 


Nevenshire Fabrics, Inc., 971 ¥.2d 402, 410 (26 Cir. 1959) 


l6a 


Exhibit A to Greenbaurm Affidavit - Opinion of Judge Pierce dated 
November 27, 1973 


held that section 2 of the Arbitration Act “makes 'valid, 
irrevocable and enforceable’ only a ‘written provision in 

any maritime transaction or a contract evidencing a transac- 
tion involving commerce to settle by arbitration a controversy 
thereafter arising out of such contract or transaction... Pas 
He added that "any doubts as te the construction of the Act 
ought to be resolved in line with its liberal policy of 
promoting arbitration both to accord with the original inten- 
tion of the parties and to help ease the current congestion 

of court calendars." Id. 

Based upon the foregoing, respondent's motion to 
alter or amend the Court's decision of August 29, 1973 is 
denied, Petitioner's application for an award of attorney's 
fees is denied. This Court, of course, expresses no view as 
to the merits of the controversy. But in denying petitioner's 
application for attorney's fees, the Court notes that the 
motion of xespondent, while not sustained, raises issues 
which are not deemed frivolous. 


SO CRDERED. 


Dated: New York, New York 
November 27, 1973 


Oe 


LAWRENCE W. PIERCE 
U ° Ss ° D a J . 
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NITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


73 Civil 2722 LWP 


FAIR WIND MARITIME CORPORATION, as 
Owners of the S.S. ISABENa, ORDER APPOINTING 
ARBITRATOR 


Petitioner, 
and 


TRANSWORLD MARITINE CORPORATION, 


Respondent. 


A petition having been filed by FAIR WIND MARITIME CORP- 
ORATION, as Owners of the S.S. / ABENA, pursuant to the provi- 
sions of 9 U.S.C. §§4 and 5, praying for an order appointing an 
arbitrator and directing respondent TRANSWORLD MARITIME 
CORPORATION to proceed to arbitration of a dispute arising 
under a certain contract of Charter Party dated June 14, 1972, 
pursuant to the provisiors:of Clause 17 of said Charter Party, 
and said petition having come on for hearing after due service 
of a notice of motion therefor, and the Court having considered 
the affidavits of Nicholes J. Healy, Jr. and Helen M. Ryan 
and the arguments of counsel in support of and in opposition to 
the application, and after due deliberation thereon, and on 
filing the decision of the Court on August 29, 1973, and it 
appearing to the satisfaction of the Court that the making of 
the agreement for said arbitration or the failure to comply 
therewith is not in issue, and the respondent having moved to 


alter or amend the aforesaid decision and the Court, upon con- 


sidering the affidavit of Gerald J. Ross in support and of 
Nicholas J. Healy, Jr. in opposition thereto, having denied said 
motion to emend by opinion number 40058 dated November 27, 1973; 
it is 


\ 
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ORDERED, that the application of the petitioner for an 


| order compelling arbitration end appointing an arbitrator herein 


be and the same hereby is granted end tnat Joseph C. Sweeney 


|! be and he hereby is designated and appointec an arbitrator; and 


that the said Joseph C. Sweeney shall act under 


| the said contract to arbitrate between the parties herein with 


!' the same force and effect as if he had been neninated by the 


respondent herein, and it is further 


ORDERED, that FAIR WIND MARITIME CORPORATION, petitioner 
herein, recover of TRANSWORLD MARITIME CORPORATION, respondent 
herein, its costs and disbursements in this proceeding, to be 
taxed by the Clerk. 


JT 
Dated: December _)4 , 1973 
hr WOW YORK N a: 


19a 
Exhibit C to Greenbauri Affidavit - Transcript of Hearing 
Arbitrators on December 8, 1975 


In the Matter of the Arbitration 
P -between- 


FAIR WIND MARITIME CORPORATION, 
as Owners of the S.S. 'ISABENA", 


-and- 


_ TRANSWORLD MARITIME CORPORATION, 
as “harterers, 


Under a Charter Party dzted 
June 14, 1972. 


December 8, 1975 
12:50 p.m. 


29 Broadway 
New York, New York 


BEFORE 


HARRY G. WEBBER, 
Chairman 


LLOYD C. NELSON, 


JOSEPH SWEENEY, 
Arbitrators. 


Exhibit “C* 
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2 APPEARANCES 
Messrs. HEALY & BAILLIE 
Attorneys for Owner 
29 . -oadway 
New York, New York 


BY: JACK GREENBAUM, ESQ., 
of Counsel 


HARRINGTON HARLOW, ESQ., 

Attorney for Charterer 
800 Third Avenue 
New York, New York 


-o00- 


(The Arbitrators, Messrs. Webber, Nelson 
and Sweeney, were duly sworn by the Notary 
Public (Jack Finz, CSR). 

THE CHAIRMAN: Let the record show that 
this is the initial hearing in the arbitration 
of disputes between Fair Wind Maritime Company, 
owners of the steam tanker ISABENA, and 
the Transworld Mavitime Corporation, charterer, 
under a charter party dated June 14, 1972. 

May I have the agreement of the disputants 


that this arbitration be conducted under the 


en ne 
meee = ee eee eee enn Se - 
wae 


MANHATTAN REPORTING CORP 


L - 


2la 
Exhibit C to Greenbaum Affidavit - Transcript of Hearing Before 
Arbitrators on December 8, 1975 : 


2 rules of the Society of Maritime Arbitrators, 


Inc., as amended July 1, 1974, with the exception 
of Rule 32, which is the 90-day rule, being 


waived? 


MR. GREENBAUM: The claimant shipowner 


is agreeable to that. 

MR. HARLOW: I do not accept the rules 
of the Society. 

THE CHAIRMAN: If this is the position, 
we will proceed. 

The oath given will also apply to the 
Panel's gieaesaons which will follow. 

Mr. Nelson,.may we please have your 
disclosure? 

MR. NELSON: I have no personal or business 
connection with any of the parties to this 
dispute. As a matter of fact, I've never 
heard of the parties to this dispute before 
today. 

I have sat in arbitrations involving 
both law firms. I've sat with Mr. Webber 
on several arbitrations, and I'm still sitting 
with Mr. Webber on several arbitrations. 


I've never met Professor Sweeney before. 


MANHATTAN REPORTING CORP. 
132 NASSAU STREET, NEW YORK 10038 ~ 267-2228 
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We have talked on a“ phone. And we did, 
in fact, agree to have Mr. Webber join us as a 
third member of this Panel. 
On vessels for whom we act as agents 
in New York, the firm of Healy §& Baillie represents 
the owners and underwriters on admiralty matters 
when they occur in the Port of New York. And 
I have no further disclosure to make at this time. 
THE CHAIRMAN: Professor Sweeney? 
PROFESSOR SWEENEY: I have no personal 
or business connection with any of the parties 
to the dispute. 
I'm sitting as an arbitrator, appointed 
by the Order of the United States District 
Court for the Southern District of New York, 
Signed December 17, 1973, and affirmed May 16, 1974. | 


In the record of the court is a letter 


I wrote to Judge Pierce, stating my qualifications. 


Both counsel have seen that letter. 

I was formerly associated with the 
law firm of Haight, Gardner, Poor §& Havens, 
acting for shipowners. However, I have, for the 
past ten years, been on the faculty of 


Fordham Law School, and I have severed all 


MANHATTAN REPORTING CORP. 
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connection with that firm. 

MR. HARLOW: Professor Sweeney, would 
you please be kind enough to tell us what 
courses you teach in connection with this? 

PROFESSOR SWEENEY: Yes, my courses 
in the law school, now I teach a course 
in admiralty law, international business 
transactions, a course in international trade law, 
aviation law, tort law. 

I have formerly taught courses in 
_bankruptcy, evidence, and criminal law. 

MR. HARLOW: Thank you. 

May I also ask that you read from 
the letter the qualifications with respect 
to the committees? 

PROFESSOR SWEENEY: Perhaps we can 
just copy the letter and put it in. 


MR. HARLOW: Perfectly all right with me. 


MR. GREENBAUM: Why don't we do that after 


we have closed. 
MR. HARLOW: And we are referring to 
a letter which Professor Sweeney wrote to 
Judge Pierce in connection with his qualifications 
as a member of the Panel. 


MANHATTAN REPORTING CORP. 
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It's dated? 


PROFESSOR SWEENEY: December 13, 1973. 

MR. HARLOW: Thank you. 

THE CHAIRMAN: To the best of my 
eeestieniies and knowledge, I have never had 
any relationships nor have I heard of either 
the owners of the ISABENA or the charterers 
involved in this dispute. 

I know the firm of Healy §& Baillie and 
have sat and am sitting as a member of the Panel. 
on various arbitrations in which they are 
interested. 

: I have also sat in arbitrations in 
which Mr. Greenbaum has been counsel for one of 


the parties. 


~ have .ot arbitrated previously with 


‘4 


Mr. Harlow. 

I trequently sat on the same panel as 
an arbitrator with Mr. Nelson, whom I have 
known Yor many years. This was the first time 
I have had the pleasure of meeting Professor 
Sweeney. 

I knew of no reason which would prevent 


me rendering an unbiased and objective finding 
MANHATTAN REPORTING CORB, 
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in this arbitration, and I stand to be challenged. 

MR. GREENBAUM: The Panel is acceptable 
to the owners. 

MR. HARLOW: The charterers accept the 
Panel for a ¢c’ *° -aination of the issue which 
the charterez w 11 raise with respect to 
whether or not the charterer is relieved cf all 
responsibility under specific terms of the 
time charter party. 

The charterer reserves its approval 
with respect to the Panel with respect to 
any other matters. 

MR. GREENBAUM: Mr. Harlow, I think it s 
up to the charterers to accept or reject 
the Panel as to whether or not you have reason 
to believe that they are biased or not, and 
further whether they qualify as commercial 
men within the meaning of the charter party 
arbitration clause. 

If you have some objecticn to the 


substance of what's going to proceed in the 


arbitration, I don't think tsat goes to 


approval of the Panel as such. 


Perhaps you could clarify for us what 
MANHATTAN REPORTING CORP. 
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you think you are reserving. 


MR. HARLOW: The right to be bound 


by a decision made by this Panel with respect 


to matters concerning which I am not at present 
willing to arbitrate. And I have no way 

of protecting myself against the Panel going 
forward with the examination of the evidence, 
before they have ruled on the issue as to 
whether or not the charterer is relieved of 

all responsibility under the time charter. 

MR. GREENBAUM: May I ask, do you accept 

the Panel as unbiased? 

MR. HARLOW: I don't care to answer 

that question. 

MR. GREENBAUM: Do you accept the 
Panel. as commercial men, within the meaning of 
the charter party arbitration clause? 

MR. HARLOW: I certainly accept the two 

nonlaw professors as commercial mean. 


I reserve my judgment with respect 


‘to Professor Sweeney, but only as I have pre- 


viously qualified it. 
May I inquire of the Panel if they 


understand my position, because I may not 


MANHATTAN REPORTING CORP. 
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have stated it correctly, and I do want you 
to clearly understand what I'm saying. 

MR. NELSON: I'ma little mystified 
about it. 

THE CHAIRMAN: Yes, I don't understand it. 

MR. HARLOW: That's possible. 

MR. GREENBAUM: I think the mystification 
is justified in the sense that there is no 
legal grounds for a reservation of the sort 
you are inaking. 

You may perhaps disagree as to what 
issues the Panel may decide. This has 
already been geciaed by the District Court 
and the Court of Appeals. Apparently you 


don't agree with meon that. 


But the point is, this does not go to the 


two questions I've already asked you. 


MR. HARLOW: May I say, if you are 
mystified, I can understand it, because you 


are taking a very firm position with respect 


ay nee eee ee a 


to this. 


— 


But if you are mystified, please let me 


explain it. I don't think you can help me 


at all. 
MANHATTAN REPORTING CORP. 
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My position is that my clients are 


willing to accept this Panel to determine 

the basic issue, that is, the issue which we 

consider to be basic, but that I do not want 

to get involved with this Panel at this point 
in going forward with any other evidence, or 

with any other matters pertaining. 

If I accept the Panel, they can 
make a ruling that I must go forward. That I 
will not accept. 

That's my position. 

MR. GREENBAUM: ‘Then ou sre, in effect, 
disputing the jurisdi ion of the Panel, but 
not the questiou c° whether they are biased 
or whether they are commercial men? 

MR. HARLOW: No, I am raising a question, 
which I think must be determined in another 
iocda, as to whether or not the pina . having 
ruled against me on my basic issue, I do not 
then have the right to cease to go forward. 
They can order me to go forward, and a5 1 have 
accepted the Panel, I think technically I 
would be bound to go forward. 


I am only refusing it on the technicality 
MANHATTAN REPORTING CORP. 
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that I want a definitive ruling on the major 
point involved in this matter. After that, 
I would be perfectly happy to gc to arbitration. 

This board may not have the final 
word on that issue. 

MR. GREENBAUM: ir. Harlow, I think 
I understand your position. 

MR. HARLOW: Thank you. 

MR, GREENBAUM: And I think it relates 
to the substance cf the disputes and as to 


whether the Panel,has the jurisdiction to 


decide all or only 2 given part of that. 


substance. 

But I asked you two questions, 
which you said you preferred not to answer, and 
which amounts to not accepting the Panel, 
nor rejecting the Panel, and the two questions - 
have to do with whether you feel they may be 
biased, and whether you feel they qualify as 
commercial men within the meaning of the 
agreement. And I think we have to get that 
out of the way before we go anywhere. 

MR. HARLOW: I think I have stated 
my position perfectly clearly, and I leave it 
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to the Panel to make a decision as to whether 
they will accept it or not. 

MR. NELSON: I would like to have a talk. 

THE CHAIRMAN: I think so, too. We would 
like to have a few minutes. 

(Brief recess taken.) 

THE CHAIRMAN: We consider, pursuant 
to Clause 17 in the charter party, and the Order 
of the Court, we are already enpowered to proceed 
to arbitrate any dispute between the parties. 

We cannot rule at this time on 
Mr. Harlow's motion in respect of liability, 
without hearing evidence concerning the 
dispute. 

MR. HARLOW: First of all, gentlemen, 
and I suppose it's up to me to talk, I don't 
consider there to be a dispute. 

A dispute, as I understand it, for purposes 
of commercial arbitration, is a dispute as to 
how many tons were delivered, how short was the 
cargo, how many employees put in how many hours. 

The statement which these gentlemen 
have prepared, I mean the owners, consists of 


a list of financial items for the loss of a 


MANHATTAN REPORTING CORP. 


3la 


Exhibit C to Greenbaum Affidavit - Transcript of Hearing Before 
Arbitrators on December 8, 1975 


' 13 


2 


ship, the loss of a captain, the loss of a 


first mate, and a second mate, and so on down 
the line. 

There is no dispute about that. We 
agree the ship was lost. We agree that the 
captain was lost. We agree that all the other 
men were lost. We are not disputing that. 

The question we raise is whether or not 
we have any liability in the premises. 

We have a charter party, which was 
signed by the owners and by us, which very 
clearly states, "Nothing herein is to be 
construed as a demise of the vessel to the 
charterers. The owners to remain responsible 
for the navigation of the vessel, insurance, crew, 
and all other matters, same as when trading 
for their own account." 

My position is it wouldn't matter 
if we were grossly negligent; we are not liable. 
And I maintain that we are entitled to a 
ruling on this clause before we proceed to 
any other matters. 

I bring to your attention -- 


THE CHAIRMAN: I suggest, Mr. Harlow, 
MANHATTAN REPORTING CORP. 
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? you are really talking over our heads, inasmuch 
as we have no knowledge of this case whatsoever. 
MR. GREENBAUM: May I address that issue? 
In the District: Court, Mr. Harlow and 
his associate counsel, Mr. -- 
MR. HARLOW: May I please, sir, 
irterrupt you? 
Before we have any reference as to 
what happened in the District Court, let us 
argue out our differences here. I don't 
think the District Court is inv ed in this matter. | 
Nobody said anything about the District Court. 
I have raised an issue under the contract. 
I think it's perfectly proper to argue 
before the Arbitrators that we should go to 
the evidence, but not on the basis of some 
extraneous fact. 
MR. GREENBAUM: May I have a ruling? 
May I continue on my line? 
MR. HARLOW: I object to any reference 
to what has transpired in the court proceedings 
prior to this moment. 
MR. GREENBAUM: Since the present 


arbitration is the result of a Court Order, 
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I think it's perfectly in order to discuss 
what happened and what the Court actually decided. 
It is my understanding -- 

MR. HARLOW: I would like to be heard 
again on the point. 

THE CHAIRMAN: When Mr. Greenbaum is 
finished. 

MR. HARLOW: When he is finished. I thought 
he had assumed he had a ruling on this point. 

MR. GREENBAUM: It’s-my understanding 
that the argument between the charterer ana 
the District Court was that, as Mr. Harlow 


said, there was no dispute, and therefore 


there was nothing for the Arbitratorsto arbitrate. 


The District Court disagreed -- 

MR. HARLOW: You are presenting exactly 
what I am objecting to your presenting. 

We must have a rulixg on that before 
you proceed. 

MR. GREENBAUM: May we have a ruling? 


THE CHAIRMAN: Let me have something to 


Professor Sweeney's document here indicates 


there was a dispute. 
MANHATTAN REPORTING CORP. 


{ote 


34a 


Exhibit C to Greenbaum Affidavit - Transcript of Hearing Before 
Arbitrators on December 8, 1975 


i - = 


| 16 

MR. HARLOW: hee you edie about the 
Court Order, Professor Sweeney? 

PROFESSOR SWEENEY: Yes. 

MR, GREENBAUM: By that document, the 
Court Order -- 

MR. HARLOW: May I have a moment, please? 

MR, GREENBAUM: May I have a moment? 

MR. HARLOW: I have made an objection 
to your giving this testimony, which is what 
we are doing, and I think we have to get a 
ruling on it. 

I would like to pagan cae gentlemen, 
that it avesn't say one word in the Order 
about a dispute, not one word. It says that we 
are ordered to arbitrate, end we are here to 


arbitrate. 


MR. GREENBAUM: Mr. Webber, may I proceed 


along my line of argument? 

THL CHAIRMAN: To proceed to arbitration 
of a dispute, which I think is exactly what I 
indicated. 

MR. HARLOW: ‘I beg your pardon. I am 
reading it quite differently than you are, 


and I apologize for that. 
MANHATTAN REPORTING CORP. 
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The word tdieoute’’ 1s there. I'm sorry. 

THE CHAIRMAN: I suggest Mr. Greenbaum 
be allowed to proceed, and then you can reply 
~ it. 

MR. HARLOW: Thank you. 

MR. GREENBAUM: Since the word "dispute" 
is there, perhaps Mr. Harlow will withdraw 
his objection.. 

MR. HARLOW: No, I will not withdraw 
my objection. 

MR. GREENBAUM: In that case, the dispute, 
or the alleged lack of a dispute, was decided 
by the District Court. The District Court 
empowered the Arbitrators to hear the dispute 
which is, in fact, in issue, whc, as between 
owners and charterers, is liable for the loss 


of the ISABENA. 


| 
oe 
; | 
Whether there is one charter party clause which 


| 


| 

| 
' 

| 
tr: 
: 
ie 
a 
S 


may or may not relieve the charterers, and upon 
which the charterers rely, is a question on 
the merits for the Arbitrators to decide. 

Mr. Harlow may request some sort of 
interim award, a summary judgment motion. 


The Arbitrators have the discretion to- 


MANHATTAN REPORTING CORP. 


™ HASSE G1S'SE St Fee tt 


36a + . 


Exhibit C to Greenbaum Affidavit - Transcript of Hearing Before 
Arbitrators on December 8, 1975 


1 


2 


18 
grant or deny that. I oppose it, very much so, 
I don't think the Arbitrators can decide 
this case without hearing the evidence. 


I still haven't had the opportunity to 


present the grounds of the claim, because every 


time I've begun to do so Mr. Harlow has 
interrupted me, and I request permission to 
proceed with that at this time. 

THE CHAIRMAN: You are requesting a motion 
on that, are you? 

MR. GREENBAUM: Unless Mr. Harlow ehgeets 
I will just proceed and describe the grounds 
of the owner's claim. 

MR. HARLOW: May I be heard? 

May I have that Order again? I'm sorry. 

Gentlemen, I'm sorry, I must stick to 
my position. The word "dispute" does not appear 
in the Order. It appears in the preamble. 

"A petition having been filed by 
Fair Wind, pursuant to the Federal Code, for 
an Order anpointing an arbitrater to proceed 
to an arbitration of a dispute." 

That's an assumption vhich these 


gentlemen made, which the owner made when they 
MANHATTAN REPORTING CORP. 
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submitted this. The judge doesn't say 


one word about a dispute. 

The only words that pertain to the 
Judge's Order are contained in those last two 
paragraphs, and there is no dispute stated in it. 
He has not decided that issue. 

But even so, even so. 

MR. GREENBAUM: I quite obviously disagree 
with your reading of -- 

MR. HARLOW: I -- 

MR. GREENBAUM: May I finish a sentence, 
Mr. Harlow? - | 

MR. HARLOW: I think you interrupted me, 
I'm sorry, 

MR. GREENBAUM: If I did, I apologize. 
But I don't think I have yet finished a thought 
without being interrupted. 

MR. HARLOW : I'm waiting. Proceed. 

MR. GREENBAUM: Simply that the preamble 
to the Order, as signed by the Judge, is a 
‘recitation by the Judge of what has gone 
forward in the case. 

Quite clearly, the Judge has decided 


that there was a dispute. He has empowered the 
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2 Panel to decide that dispute. 

The only conceivable objections that 
Mr. Harlow can have a right to raise at this 


time would be bias on the part of the Panel. 


Mr. Harlow suggests that he has a right 


to raise an objection as to whether Mr. Sweeney 


is a commercial man. 

I think in acquiescing to the recom- 
mendation by the Court more than a year ago, 
that question is out of the picture now, 
that Professor Sweeney is accepted as a member 
of the Panel by the charterers. ' 

In any event, Mr. Harlow has asked some 
questions of Professor Sweeney. He has accepted 
the professor on the Panel, at least for 
some limited purpose, which I believe goes 
to the substance of the case, certainiy not -to 
wheiner the professor is a commercial man or not. 

I submit that the Panel has been 
accepted, necessarily for all purposes, 

“that they are empowered to decide the dispute 
as to who, between owners and charterers, 

is responsible and liable for the loss of the 
ISABENA, and I would like to procced with the 
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2 case by stating the owner's grounds for 
Claiming damages which it claims. 

MR. HARLOW: Mr. Chairman, may I -- 

THE CHAIRMAN: You are claimant? 

MR. GREENBAUM: I represent the claimant, 
the shipowner. 

MR. HARLOW: I will not continue to 
sit in this room if I am not going to be #«llowed 
to be heard without interruption from this sentie- 
man. I was in the middle of a sentence when 
he started ‘alking that time. He changed 
the subject completely. 

‘TEE CHAIRMAN: He hadn't finished what 


he was saying. 


MR. HARLOW: Yes, he did. 


THE CHAIRMAN: Not in my opinion. 

MR. HARLOW: Sir, he went into an entire 
dissertation in this time. 

THE CHAIRMAN: Your time is now. You 
may proceed. 

MR. HARLOW: The question we were 
discussing was whether or net the Judge had 
stated there was a dispute between ciie parties. 


He did not so state. He said that there was 
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to be arbitration. That's what the Order says. 


We are here to arbitrate. 

We maintain, we still maintain, there 
is no dispute. In their pleading, their 
initial pleading, they set forth a series of 
claims. We don't have any argument with 
them about those claims. If they suffered the 
losses, they suffered the losses. I am not 
arguing the point with them. 

The question is whether or not the 


charterer has legal responsibility. And I say 


that the issue of legal responsibility can be 


determined by this Panel as a matter of law. 
And that is what I respectfully request the 
Panel's position to do, is to move that 
the Panel hear the issue, as between the owner 
and the charterer, as to whether or not the 
charterer is not relieved in toto 
from any responsibility for the losses 
claimed to have occurred by the terms of the 
contract. And I respectfully request the Panel 
to rule on that motion. 

THE CHAIRMAN: We have ruled on that 


motion. It's quite clear, ir my opinion. We 
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cannot recall at this time on Mr. Harlow's 
motion in respect of liability without hearing 
evidence covering the dispute. 

MR. HARLOW: May I point out that you 
made that ruling without hearing any argument 
from me, or any briefing by either party with 
respect to the point. 

I respectfully request that in the 
circumstances the hearing be adjourned, that 
I be permitted to brief this point for the Panel, 
and then the Panel make a determination as 
to whether or not we may proceed on-this 
issue alone, 

What evidence can they give? 

I am conceding that they have a valid 
claim. The question is whether we are liable 


for it. 


THE CHAIRMAN: J am not asking that. 


I feel tiat the Panel should have the evidence 

before they abe asked to make any motions whatsoever. | 
Mk. HARLOW: I am relying on a legal 

document which is before the Panel, and which 


I think the Pancl must determine, whether it's 


controlling or not, b-fore I go any further. 
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- THE CHAIRMAN: Which legal document before 
the Panel? 
MR. HARLOW: The charter party? 
THE CHAIRMAN: Yes. 
MR. GREENBAUM: May I address this entire 
issue? 
MR. HARLOW: I am making the motion. 
I read the section which I believe controls. 
Would you mind letting me finish, please? 
MR. GREENBAUM: I thought you were 
finished, more than once. 
MR. HARLOW: And I say this very 


clearly, gentlemen, that if you will not rule 


| 
| 
| 
| 
| 
: 
; 
| 
| 


on this, then I want something on the record 
which permits me to go back to the Court and 
get a ruling from the Court as to whether or 
not you must determine this ab initio-- 
I mean first. 

MR. GREENBAUM: Now if I may address 
the issue? 

Thank you. 


What Mr. IHlarlow is asking for is known 


nn a ne ng re 


in a court proceeding as summary judgment. It is 


provided for in court by the rules of the court. 
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It's a procedural matter. 

In an arbitration, the arbitrators have 
discretion as to the procedure to be followed. 
I imagine they do have the discretion to 
rule on a motion for an interim award, in order 
to save the time and expense of a number of 
hearings. : 

I oppose it in this particular case, 
particularly since the Arbitrators haven't heard 
the grounds that the owner claims. 

Even in court, summary judgment cannot be 
rendered until the Court has heard the 
groundsof the claim. Ana if there is a 
disputed issue of fact, the Court requires 


evidence, a trial, to decide that issue. 


I believe the Arbitrators have ruled, 


and properly sO, that they prefer not to make 


some sort of a determination as to whether or 
not summary judgment is in order, but rather 
that the case should go forward in the ordinary 
course of arbitration proceedings. 

And I ask the Panel to stand by its 
own ruling. 
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2 MR. HARLOW: Gentlemen, I will not 
proceed until there is a final ruling by some 
authority that can make a final ruling on 
this issue. I maintain if you say you cannot 
rule on it, that you cannot rule on i-, 
which is what you are saying, as I understand it, 
then it should go to a Court. A court must 
determine whether you have the right to rule 
on this or not. 

THE CHAIRMAN: It's really not the question 
of whether we have the right to rule on this. 
It's a question that we are not ruling on this 
without hearing evidence concerning the dispute. 

MR. HARLOW: Then I respectfully request 
the Panel to reconsider, to give us an 
opportunity to brief the issue. 

It's a matter of contract law in the 
admiralty field that we are dealing with here. 
Does or does not this contract relieve the 
charterers from all responsibility, regardless 
of what occurred? 

Now, I trust you gentlemen would 
concede that if I could have a Court ruling 


which said because this contract prohibits the 
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2 charterers from being held responsible, that 
there would be no rcason to proceed wi this 


arbitration. And that is exactly what I'm 


asking for in the first place. 


If I'm wrong, then of course we proceed 


with the other matters. But to elect the time 
be taken to put in all the cvidence, and to befog 
the issues, which are not fundamental to this 
case, because I'm conceding the claim, I think 

is not justice. 

MRL NELSON: I can see this procedure 
very fairly if you both came to us and said, 
"Here is the agreed statement of facts. 

This is what happened. Now, under this 
contract, *s I liable, or are they liable?" 

But I just cannot, as a nonlawyer, see 
how you can rule on the question of liability 
under a contract until you know what happened. 

MR. HARLOW: I agree with that entirely 
from a layman's point of view, absolutely and 
completely. But there is such a thing in the 
law as a mala prohibita clause. Is there not? 
In which the contract says, "No, no, no.” 

And that's what I'm trying to adopt here. 
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2 But let me go a little further with that. 


True, we could have come in with that 
Statement, and I guarantee you that's what 
I. would like to have done. 

’I was served with this last Friday. 

It was served on Gifford,Woody. This firm has 
known for at least six months, if not a year, 
that I haven't veen with Gifford, Woody, 
Carter§& Hays. I got it Friday afternoon. 

Excuse me for this personal note. 
I happen to be moving. I actually got a 
chance to discuss this sith ww iene yesterday 
afternoon. That's the situation I'm in. 
We didn't know what their claim was until Friday, 
when this was served on me. 

This document, which he proposed as the 


submission. 


MR. GREENBAUM: You are under no compulsion 


to sign that today. We can discuss that in 
the future. 

MR. HARLOW: I'm not going to sign it 
at all. That's not the point. 

We were accused of trying to delay this 


matter. The decision of the Court I believe 


MANHATTAN REPORTING CORP. 


Exhibit C to Greenbaum Affidavit - Transcript of Hearing Before 
Arbitrators on December 8, 1975 


; 29 
2 : rn 
was rendered appointing Professor Sweeney 
the arbitrator on December 17, 1973. 
We then went to court, but we disagreed 


with the procedure which had been undertaken. 


The result was that they got a decision that 


, 


we ':3d to arbitrate, and that's a year 
old now, and the basis they got it on was 
that there was a great necessity for speed. 

My position is that these gentlemen are 
coming in here, looking for a windfall, 
based on evidence which we don't care 
whether it's true or not true. They had the 
loss. We know there was a loss. But we Say 
if that vessel sank because somebody put a stick 
of dynamite in it, barring it being me, 
that we are not responsible. 

And, therefore, we are entitled to a 
ruling. 

I will also state for the record, because 
I know it's the truth, it's a complicated point 
of view. It's a very complicated point of law. 
Nobody can make a determination on it in 
five minutes, and I don't expect anybody to. 


But I would like the opportunity to present 
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the case, before you go forward with the evidence. 
If you rule against me then, I have a decision 
to make. I either go to court, because I 
think I have a right to go to court on that 
issue, or we proceed. That is up to my clients. 
And I think that's a fair proposition. 

I don't know why you can't concede it. 

MR. GREENBAUM: May I? 

MR. HARLOW: Yes, of course. 


MR. GREENBAUM: Again, the point is that 


the owners allege that there are certain facts 


in the case that place the responsibility for 
this casualty on the charterers. I would 
like to address those facts, if I may. 

The vessel was used to lighter another 
vessel. As I said earlier, the ISABENA was a 
tween-decker. The lower holds, we allege, 
were filled. The upper holds, the tween-deck 
holds, were not filled. 

MR. HARLOW: I must respectfully object. 
You are giving testimony. 

MR. GREENBAUM: No, I am making a statement 
as to the owner's grounds of claim, and these 


statements will later be supported by evidence. 
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2 MR. HARLOW: Then you are doing exactly 
what I do not intend to participate in, and 
that is a review of the evidence at this point. 
GREENBAUM: May I continue, Mr. Webber? 
MR. HARLOW: If he does, I must leave 
the room. I am terribly sorry. I am not 
trying to be fresh, but I must maintain my 
position. 
These are my instructions from my 
client, and I must follow them out. 
If you rule against me, then I must go back 
to my clients and say this is he situation, 
the arbitrators have said regardless of my 
position, and I want this record so that I 
can show it to then, exactly what happened 


here, and they say, "Okay, go to court on 


that issue," that's fine. 


But I will not be in a position 
where I get, excuse the expression, sucked 
into a discussion of facts which do not pertain 
to us in any way. 

TilE CHAIRMAN: I think the Panel better 
have just a few minutes. 


MR. HARLOW: Thank you. 
MANHATTAN REPORTING CORP. 
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MR. GREENBAUM: May I simply point out 
that there is absolutely no right of the sort 
that Mr. Harlow is demanding, that is, for a 
Court to direct the arbitrators to make a 
determination on a summary judgment application. 
These points have all been argued in a slightly 
different context before, and that context 


was that Mr. Harlow's client claimed that 
4 


_this lack of a dispute, and that this 


mala prohibita clause, or whatever specific 
clause of the charter party he refers to, as 

a matter of law, they said, takes all liabilities 
off charterers, and therefore there is no 
dispute, therefore nothing to arbitrate. 

The Court, obviously, disagreed with that. 
They ordered arbitration. 

I for one would like to put in the 
Court's opinion and the briefs that were 
submitted in that proceeding so that the matter 
could be clarified for the Panel. 

Since it's been decided in the one 

MR. HARLOW: Please, gentlemen -- 

MR. GREENBAUM: May I -- 


MR. HARLOW: Gentlemen, please. 
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MR. GREENBAUM: Mr. Harlow, may I continue? 

MR. HARLOW: I shall leave the room now, 
I'm sorry. I am not going to let him continue 
to do this until there is a ruling on it. 

MR. GREENBAUM: Mr. Harlow, before you 
leave, I would like you to know that I intend 
to make a statement as to the grounds of the 
owner's claim. You are here to rebut it. 

MR. HARLOW: I will not participate 
in this arbitration on these terms. I an entitled 
to the ruling. I'm not getting it. 

(Mr. Harlow left the conference roon.) 

THE CHAIRMAN: Would you mind just letting 
us talk about it? 

Mr. Greenbaum, counsel for the owners, 
left the room, pending further discussion by 
the Panel of Mr. Harlow's motion. 

(Brief recess taken.) 

THE CHAIRMAN: The Panel has agreed 
that both counsel should brief Mr. Harlow's 
motion, with the respective briefs to be 
furnished to the Panel on December aa, 1975, 
following which a ruling on the motion will be 


made by December 29, 1975. 
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MR. GREENBAUM: May I point out that this 
is Mr. Harlow's motion. We can't exchange briefs 
simultaneously because I am still in the dark 
as to exactly what it is that he is arguing. 

MR. HARLOW: Gentlemen, I will submit 
my brief a week before. 

THE CHAIRMAN: Would that be December 15th? 

MR. HARLOW: I just want the weekend, 


that's all. 


MR. NELSON: The 15th. 


MR. HARLOW: I will submit it on the 15th. 


Is that satisfactory? 

MR. GREENBAUM: That gives me enough time 
to respond, yes. 

MR. HARLOW: “Does the Panel want copies 
of the brief at the time that they are served 
on opposing counsel, or do you want them all 
together at the end? 

THE CHAIRMAN: I think we should get them 
both together on December 22nd. 

MR. HARLOW: I will submit them to 
Healy & Baillie, and they will submit them to you. 

THE CHAIRMAN: I don't think we can 
proceed with another hearing, until this decision 


MANHATTAN REPORTING CORP. 


aia) STREET FOS Ex 1 18 “ 


- 


53a * - 
Exhibit C to Greenbaum Affidavit - Transcript of Hearing Before 
Arbitrators on December 8, 1975 
l 34-A 
. is rendered. 
MR. HARLOW: Thank you. 
THE CHAIRMAN: So we will adjourn. 


(Time noted: 1:45 p.m.) 
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OFFICE OF HARRY J. OTTAWSY 
FRANCIS A. MARTIN AND OTTAWAY, INC. LEROY T. KANAPAUX 
SHIP SURVEYORS HARRY G. WEBBER 
MARINE CONSULTANTS ANO APPRAISERS A. DEBOUTHILLIER 


28 BROADWAY NORMAN C. JENSEN 
NEW YORK 10004 
CABLE ADORESS: PULIMENTO 
TELEX. 235774 
TELEPHONE: DIGBY 4-6486 


FRANK S&S. MARTIN (1875-1822) 
POUNOCER 
FRANCIS A. MARTIN (1922-1937) 


WILLIAM T. OTTAWAY (1961-1963) 


NEW YORK, 


February 27, 1976 


Harrington Harlow, Edq. 
Counsellor at Law 

£00 Third Avenue 

New York, N.Y. 10022 


RE: S.S, "Isabena" 
Arbitration : 
Charter Party dated June 14, 1972 


Dear Sir: 


‘Referring to your motion for Sumpary Judgement for Charterers, 
before presentation of the claim by the Shipowner, who requested the 
arbitration, it is the unanimous judgement of the Panel that the 
motion be denied. 


Harry G. Webb 
HGH: bn Chairman 


cc: Mr. Lloyd C. Nelson 
Orion & Global Chartering Co., Inc. 
29 Broadway 
New York, N.¥. 10006 


Professor Joseph Sweeney 
Fordham Law School 
Lincoln Center 

New York, N.Y. 10023 


J.A. Greenbaum, Esq. 
Healy & Baillie 

29 Broadway 

Hew York, N.Y. 10006 
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HARRINGTON HARLOW 
COUNSELLOR AT Law 
wernenons 800 THIRD AVENUE 


CABLE ADDRESS 
(212) 739-2230 NEW YORK.N.Y.10022 


PLAGSHIP NEW YORE 
e 


March 4, 1976 


Mr. Harry C. Webper 

Prancis A. ifartin And Ottaway, Inc. 
25 Sroadway 

Hew York, N.Y. 10504 


Mr. Lloyd C. Nelson 

Orion & Global Cnartering COo., Inc. 
29 Broadway 

Now York, “.¥- 19006 


Professor Jos<:on Sweeney 
Yordfam Law Scnool 
Lincoln Center 

Yew York, HWeY. 16023 


Be: 1S. Se Isab2na’ Arbitration 


Se ete 


Gentlenen: 


This will ackaowleugs receiec of Hr. Weobversiletter of 
February 27, 1976 advising ma of The Panel's unaninous judge- 
ment denving Charterer's motion for summary jadgsent. 


Our brief drosatically {lluscrated the complete failure 
of Shipownar to cite a single case ia pélac. Shivowner did 
not even respons to Cus answacing brief or make any show of a 
egal basis for opposing Our position. 


In the circumstances we are embarrasse? to tell our client 
of your vaexplained decision and write to ressectZully request 
you to advise Charterer of the reasoning behinsa our decision. 


ka very truly 


ington Harlow 
a 3. A. Graenbdaua, CSy. 
tuealy & baillie 
2) Sroacway 
Hew York, NX. 210005 


O% 


Exhibit F to Greenbaum Affica.'' Letter from Harry G. Webber, 
Chairman to Respondent's At'o" * dated March 10, 1976 


OFFICE OF HAKRY J. OTTAWAY 
FRANCIS A. MARTIN AND OTTAWAY, INC. LEROY T. KANAPAUX 
SHIP SURVEYORS HARRY G. WEBBER 
MARINE CONSULTANTS AND APPRAISERS A. DEBOUTHILLIER 


25 DROADWAY NORMAN C. JENSEN 
NEW YORK 10004 
CABLE ADDRESS: PULIMENTO 
TELEX: 235774 
TELEPHONE: DIGBY 4-6486 


FRANK S&S. MARTIN (1875-1922) 
FOUNDER 
FRANCIS A. MARTIN (1922-1957) 


WILLIAM T. OTTAWAY (1961-1965) 


NEW YORK. 


March 10, 1976 


Harrington Harlow, Esq. 
Councellor at Law 

800 Third Avenue 

New York, M.¥. 10022 


Dear Sir: 


RE: S.S. “ISABZNA" 
Arbitration 
Par da 


The Panel wishes to confirm receipt of your letter dated March 4, 
1976 and in reply may advise that your motion for summary judgment will 
not be entertained until ccapletion by Shipowner's Counsel of evidentiary 
presentation of his claim at a ar aes bearing or hearings to be arranged. 


EGY: isa Chai 


cc: Mr. Lloyd C. Nelsoa 
Orion & Global Chartering Co., Inc. 
29 Broadway 
New York, H.¥Y. 10006 


Professor Josaph Sweensy 
Fordham Law School 
Lincoln Center 

New York, N.Y. 10023 


J.A, Greenbaum, Esq. 
Healy and Baillie 

29 Broadway 

New York, N.Y. 10006 
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April 8, 1976 


Mr. Harry C. Webber 

Francis A. Martin and Ottaway, Inc. 
25 Broadway 

New York, New York 10004 


Mr. Lloyd C. Nelson 

Orion & Global Chartering Co., Inc. 
29 Broadway 

New York, New York 10006 


Professor Joseph Sweeney 
Fordham Law School 
Lincoln Center 

New York, New York 10023 


i 


Res Arcbitr..tion 
; ® YSABENA”® 


Dear Sirs: 


vie have the possibility of producing a witness 
for testimony in New York late in April or in May. 
The witness is a seaman and, of course, it is difficult 
to predict when he will be available again. Therefore, 
we urgently request that the panel set the earliest 
possible hearing date. 


Very truly yours, 


HRALY & BAILLIE 


JAG:dad By 
Jack A. Greenbaum 


cc: Harrington Harlow, Esq. 
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HARRINGTON TEA RLOW 
COUNSELLOK AT LAW 
TELEPNONE. BLO THIRD AVENUE 


CABLE ADDHRESSK 
(#12) 750-2230 NEW YORK. NY. 10022 


FLAGSHIP NEW YORE 


April 10, 1976 


Mr. Harry C. Weper 

Francis A. Martin and Ottaway, Inc. 
25 Broadway 

New York, New York 10004 


Mr. Lloyd C. Nelson 

Orion & Global Chartering Co., Inc. 
29 Broadway 

New York, New York 10006 


Professor Joseph Sweeney 
Fordham Law School 
Lincoln Center 

New York, New York 10023 


Re: S.S. “ISABENA" - Arbitration 


Gentlemen: 


I am in receipt of a copy of Mr. Greenbaum's let~- 
ter to you of April 8,1976 in which he requests you to set 
the earliest possible hearing date.’ 


As you will remember at the hearing on December 8, 
1975 I made it clear I was accepting the panel only for the 
purpose of deciding the motion for summary judgment. I must 
reject the panel for the purpose of making a decision on the 
facts. Neither Professor Sweeney nor Mr. Nelson are accept- 
able to me. Professor Sweeny is not a comnercial man. Mr. 
Nelson's firm acts as agents in New York for vessels whose 
owners and underwriters are represented by Healy & Baillie 
in admiralty matters arising in this port. Since Mr. Weber 
was chosen by the other two panelists I t also reject lyim. 


ctfully yours, 


Harrségton i eee 
HH:h rs 


‘cco: Jack A. Greenbaum, Esq- 
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| SOUTHERN DISTRICT OF NEW YORK 
fi 
In the Matter of the Arbitration 
between 76 Civ. 2293 (LPM) 
FAIR WIND MARITIME CORFORATION, 
as Owners of the S.S. "ISABENA", NOTICE OF MOTION 
" Plaintif£eé, 
and 
TRANSWORLD MARITIME CORPORATION, 
as Charterers, 
Defendant, 


Under a Charter Party dated 
June 14, 1972. 


PLEASE TAKE NOTICE that on the annexed.petition, af- 
fidavit of Jack A. Greenbaum, sworn to the 24th day of May, 
1976, and the accompanying memorandum of law, plaintifé will 
move: this Court at the United States Courthouse, Foley Square, 
New York, New York 10007, Room 102, before the Honorable Lloyd 
Fs MacMahon, United States District Judge, on the 4th dzy of 

June, 1976, at 2:15 o'clock in the afternoon or as soon there- 
after as counsel can be heard, for an order and judgment, 
a) pursuant to:9'U.S.C. §4, di- 
recting the defendant to arbitrate, 
as previously ordered by the Court; 
b) ' pursuant to F.R. Civ. P. 
Rule 54(d), awarding to plaintiff 
its costs and attorneys' fees; 
c) pursuant to F.R.Civ.P. Rule 

70, and Civil Rule 14, ?djudicating 

the defendant in contempt for its re- 

fusal' to obey the Couri’s previous 


order compelling arbitration, and 


60a 
Notice of Motion on Petition to Compel Arbitration 
qd) pursuant to 28 U.S.C. 

§1927, ordering cefendant's counsel, 
Harrington Harlow, to pay plainticft 
its costs, including attorneys' 
fees, incurred by reason of Mr. 
Harlow's unreasonable and vexatious 
multiplication of the proceedings; 

rt and for such other, further and different relief as the 

may deem just and proper. 
| Dated: New York, New York 


May 24, 197€ 
Yours, etc. ) 


/ - i oad fel tieg 


HEALY & BAILLIE 

Attorneys for Plaintiff 
Office & P.O. Address 

29 Broadway 

New York, New York 10006 


HARRINGTON HARLOW, ESQ. 
Attorney for Defendant 
800 Third Avenue 

New York, New York 10022 
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Affidavit of Harrington Harlow, Esq., dated June l, 1976, in Support 
of Respondent's Motion for Stay of Hearing of Petitioner's Motion to 
Compel Arbitration 


UNITED STATES DISTRICT COURT 


eae wo fe wewe ls 


SOUTEERN Rr crores 
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OF 


NEW 


vat 


FAIR WIND MARITIME CORPORATION 
as Owners of the S.S. “Isabena", 
Plaintiff, 


and 


TRANSWORLD MARITIME CORPORATION, 
as Charterers, 

Defendant, 
Under a Charter 
dune 14, 1872 


oe 0+ 88 00 06 66 06 90 86 86 06 80 Oe e0 Of 8f 


HARRINGTON HARLOW, being duly sworn, deposes end 


ey-at-law duly admitted to 
the State of New York and the United 
the Southern District of New York. 
My office is at 800 Third Avenue, New York 
New York. 


3) I am the attorney for the defendants in this 


4) This affidavit is submitted in support of 


defendant's motion for an adjournment of the hearing of a motion 


to be made by plaintiff before the Honorable Lloyd F. MacMahon, 


United States District Court Judge, on the 4th day of June at 
2:15 o'clock in the afternoon, or as soon 4s counsel can be 
heard, and in support of defendant's motion for the granting of 
a stay of two weeks before the hearing of plaintiff's mocion be 


scheduled. A copy of plaintiff's petition anZz supporting 


affidavit is hereto annexed and marked Exhibit A. 


, 


4 
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Affidavit of Harrineton Harlow, Esq., dated June 1, 1976, in Support 


of Respondent's Motion for Stay of Hearing of Petitioner's Motion tv 

5) The plaintiff's motion papers were served upen 
my office late in the afternoon of May 24, 1976. 

6) I left New York City on the morning of May ahi 
1976 on a business trip that had been planned long in advance of 
the receipt of said motion papers from the plaintiff. The tri 


was for business purposes which were of the utmost urgency = 


therefore could not be postponed. 


Ti. 2 aia not retutf to New York City until the morning 


of June 1, 1976. : 

8) There is insufficient time to review the documents 
submitted in support of plaintiff's motion and prepare proper 
answering affidavits and memorandum of law between today, June 
1, 1976 and Friday, June 4, 1976. 

9) Upon receipt of the motion papers a timely request 
was made of the attorneys for plaintiff for a stipulation granting 
an extension of time for defendant to respond to the motion, but 
such request was refused by Jack Greenbaum, Esquire, of Healy 
and Baillie, Attorneys ®or plaintiff. The reason given by 
Mr. Greenbaum for his refusal to stipulate to an extension is that 
plaintiff desires to expedite matters as they have a witness whom 
they desire to produce before an arbitration panel and whom they 
claim shali only be available for such testimony during the month 
of June. Defendant is willing to agree to any arrangement this 
Court shall provide for the taking of this or any other witness' 
testimony befor. a master or referee to assure that plaintiff shall 
not be prejudiced in any way by a two-week stay. 

10) This motion is being made ex parte because of the 
closeness of the date set for hearing of plaintiff's motion and 
in light of the fact that insufficient time presently remains to 
make timely service upon the plaintiff of a notice of motion with 


respect to defendant's proposed order. 
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Affidavit of Harrington Harlow, Esq., dated June 1, 1976, in Support 
of Respoudent's Motion for Stay of Hearing of Petitioner's Motion to 


Compel Arbitration is 
11) No prétox application has been made to this Court 


| for the relief sought herein. 

WHEREFORE, it is respectfully requested of this Court 
that the hearing of plaintiff's motion, scheduled for the 4th 
day of June, 1976 be adjourned for a period of two weeks to 
allow defendant sufficient time to properly prepare its response 


to plaintiff's motion. 


Ate 
Hafrington Harlow 


Sworn to before me this 
ist day of June, 1976 
oa 


a fe rR os Me 
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Transcript of Hearing before Hon. Lawrence W. Pierce dated June 4, 1976 


1 | UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


Arbitration between 


Pair Wind Maritime Corporation, 
| awners of SS Isabena, 


Plaintiff, 
and 76 Civil 2233 


Transworld Martime Corporation, 
charterers, 


Defendant. 


New York, New York 
June 4, 1976 - 10:10 a.m. 


HON. LAWRENCE W. PIERCE, 
D. Je 
APPEARANCES: 
Healy & Baillie 
Attorneys for Plaintiff 


BY: Jack Greenbaum, Esq., of Counse. 


Harrington Harlow, Esq. 
Attorney for Defendant. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY sQUARE, NEW YORK, N.Y. = 791-1020 


‘ 
Transcript of Hearing before Hon. Lawrence W. Pierce dated June 4, 1976 
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2 THE CLERK: In re arbitration between Fair Wind 


Plaintiff ready? 


| Maritime Corporation and Transworld Maritime Corporation. 
| 


MR. GREENBAUM: Plaintiff is ready, your Honor. 

THE CLERK: Defendant ready? 

MR. HARLOW: Defendant is ready, your Honor. 

THE COURT: Mr. Greenbaum, yhy shouldn't some 
adjournment be granted as requested by Mr. Harlow in order 

| that he might respond to your motion papers? 

MR. GREENBAUM: Because, your Honor, I imagine 
you are aware that this is to enforce a previous arbitration 
order that you issued. 

We have a witness who is available in June. 

He is a Chinese ship's captain. 

I first learned of this early in April and on 
April 8th I contacted the chairman of the panel and also 
wrote letters, the chairman happened to be out of town, and 
I had letters delivered to the members of the panel and Mr. 
Harlow advising them about this witness and at that time he 
said to me to be available in late April or in May. At 
that time he was not available in June. 

Apparently on April 10th Mr. Harlow wrote 
to the panel. I did not get a copy of the letter -- 


THE COURT: When will he be available? 
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he has a visa 


| 
| 
| 


2 


MR. GREENBAUM: Now I learn he is available in 


The response I got, after I filed these papers, 


, he is ready to go in mid June. I have a 


trial beginning June 21st, which will take at least a week. 


on my moving 


papers in her 


noontime June 


motion which, 


allow Mr. Gre 


with that? 


THE COURT: All right. 
How long do you require, Mr. Harlow? 
MR. HARLOW: Your Honor, I asked for two wecks 
papers and I am satisfied that I can have ry 
e a week from today. 
THE COURT: All right. 
MR. HARLOW: Thank you, your Honor. 
THE COURT: Will you have your papers in by 
11th? 
MR. HARLOW: Right. 
THE COURT: I will seek to have & ruling en the 
if in favor of the plaintiff's position, would 
enbaum to go forward before his trial. 
Your trial is on the 21st, you say? 
: GREENBAUM: Yes, sir. 
COURT: How long do you think you would be 
long will your witness be? 
GREENBAUM: Less than a day. One heazing. 


HARLOW: Your Honor, I regret having £0 go 


SOUTHEKN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


67a ! 


Transcript of Hearing before Hon. Lawrence W. Pierce dated June 4, 1976 


1 


z 


3 


| 


| 


| 
| 
| 
| 


eo4 4 
into this, but this is the heart of the matter, and if we 
lose in this court, my clients may decide to appeal. 

I would, therefore, suggest that his witness 
be examined before a referee or anybody else whom your Honor 
selects so that if we do reach this impasse, he will not 
be prejudiced in any way by this loss of time. 

THE COURT: The difficulty with that, as I see 


it, is that there is an outstanding order by which a panel 


| exists. They are duly consti -ed and have been involved 


with the case. 

They should be the ones to whom you should 
present your request for some alternative method of pre- 
serving the testimony of this witness, whether it is by 
videotape or deposition or what have you, rather than myself. 

I would suggest that to the exteng that you 


wish to move that issue, you seek to do it before the 


panel. 


MR. HARLOW: Your Honor, that becomes a little 
difficult at this point because I have asked the panel to 
step dawn. 

THE COURT: That is the difficulty, I think, 
with your position, Mr. Harlow, is that ontologically 


speaking that may be so, but the fact of the matter is that 


i there exists a duly constituted panel. We can't write that 
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out. We can't act like that is not so. 

Again, that reality, recognizing that you may 
reserve at anv time to appear and proceed with whatever 
rights you think you are entitled to, I think you will have 
to deal with them. 

MR. HARLOW: May I just say a word about then, 
your Honor? 

THE COURT: Yes. 

MR. HARLOW: So far I think with respect to this 
panel they are not properly constituted because one of them 
I consider to be a non-commercial man, that is.the professor, 
and I consider another one of the gentlemen to be, and I 
do not say this offensively, prejudiced. 

I am now in a position where I have asked these 
gentlemen to withdraw and I have had no word from them 
whatsoever in eiiwak to that request. 

Your Honor, I will only take one more second. 

If my clients go forward before the panel with this 
witness, then I think I am doomed. Then I have got to go 
before this panel all the way. 

I think the issue as to whether or not I am en- 
titled to go toanother panel should be determined first. 

THE COURT: That is another matter, which I will 


have to wait to hear more about. Get the papers in as per 
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ana § 
this schedule and I will try to get out a decision cn it 
quickly. 

MR. GREENBAUM: Just in response to Mr. Harlow's 
statement that he hasn't had a response to his request that 
the panel step down, in fact he did raise certain objections 
at the first hearing and the panel declined to step down 
at that hearing in so many words. 

I was just looking for the page in the transcript. 
It is in there. The chairman consulted with his fellow 
members and they decided they were duly constituted to 
decide the case. 

THE COURT: All right. Follow that schedule 
rigidly and I will hope to get the decision out in a timely 


fashion. 


Thank you. 


MR. GREENBAUM: Thank you, your Honor. 


MR. HARLOW: Thank you, your Honor. 
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UNITED STATES DISTRICT COURT 


JIHERN DISTRICT OF NEW YORK 


In the Matter of the Arbitration 


between 


FAIR WIND MARITIME CORPORATION, : 76 Civ. 2293 (LAP 
as Owners of the S.S. "ISABENA", : ‘ 
Plaintiff, t AFFIDAVIT 


and 


TRANSWORLD MAPITIME CORPORATION, 
as Charterers, 

Defendant, 
Under a Charter Party dated 
June 14, 1972. 


ATE OF NEW YORK ) 
) ss: 
COUNTY OF NEW YORK ) 


HARRINGTON HARLOW, being duly sworn, deposes and says: 
1. I am the attorney for the defendant in this matter, and 
am familiar with the prior proceedings herein. 


2. This affidavit is submitted in opoosition to plaintiff's 


motion for an order and judgement, 
a) pursuant to 9.U.S.C. $4, 
directing the defendant to 


arbitrate, 

b) pursuant to F.R. Civ. P. 
Rule 54(a), awarding to 
plaintiff its costs and 
attorney's fees; 

c) pursuant to F.R. Civ. P. 
Rule 70, and Civil Rule 14, 


adjudicating the defendant in 


civil contempt for its refusal 
to obey the court's previous 
order compelling arbitration, 


and 
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a) pursuant to 28 U.S. §1927, 
ordering ~- ent to personally 
pay plaintiff its costs, includ- 
ing attorney's fees, allegedly” 
incurred by reason of deponent's 
“unreasonable and vexatious 


multiplication” of the proceedings; | 


and in support of defendant's countermotion for an order discharging all three 


| 
| 
arbitrators in this proceeding. | 


AS TO PLAINTIFF'S FIRST MOTION 
(marked Paragraph 2(a) in the 

affidavit of Mr. Jack Greenbaum 

in support of plaintiff's motions) 


3, Defendant does not oppose arbitration in this matter but 


does oppose arbitration before the presently constituted panel. 


AS TO PLAINTIFF'S SECOND AND THIRD MOTIONS 
(marked Paragraph 2(b) and 2(c) in 
Mr. Greenbaum's affidavit 

4. Defendant opposes plaintiff's motion for an order pursuan 
to F.R. Civ. P. Rule 54 (a), awarding plaitiff its costs and attorney's fees, 
and pursuant to F.R. Civ. P. Rule 14, adjucating the defendant in civil con 

5. Plaintiff, in the affidavit of Jack A. Greenbaum in 
support of its motion, sets out an alleged “history of defendant's obstructive 


manuevers.” Fram this recital of events plaintiff would have this Court 


believe that the sole motive of defendant's actions has been to frivolously 


obstruct and multiply proceedings in this matter. 


6. It is respectfully submitted that deponent's actions as 
defendant's counsel and defendant's actions manifest a thorough, proper and 
good faith effort to protect deferdant's rightful interests. 

On September 23, 1973, defendant filed a motion “to alter 


or amend" the decision that had been handed down by Judge Pierce granting 


plaintiff's petition to compel arbitration. Defendant moved to have the mi 
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{| 
| 


referred for trial, asserting that the lecal questions involved are of suc 
a comlicated nature that they should not be left to the decision of 
“commercial men", but should be decided by a court of law in a duly 
constituted jury trial. Though the motion was denied, Judge Pierce, an his 
memorandum opinion, explicitly acknowledged the propriety of this motion: 
",.. in denying petitioner's application for attorneys' fees, the Court notes 
that the motion of respondent, while not sustained, raises issues which are 
not deemed frivolous.” See Judge Pierce's memorandum opinion, annexed as 
Exhibit A to Jack Greenbaum's affidavit, verified on May 24, 1976, p. 7. 

7. Thereafter deferdant filed a timely notice of appeal from 


Judge Pierce's order compelling arbitration, ané this apoeal was heard and 


decided on May 16, 1974. The decision went against defendant. 

More than a year and a half passed before the first hearing 
by an arbitration panel was convened. Plaintiff is now asserting that 
defendant has attempted to stall and obstruct the "expeditious resolution" of 
this matter; yet it was only through the prodding of Mr. Harry Webber, 
Chairman of the arbitration panel, after more than a year of indifference and 
inaction on the part of the plaintiff, that the first hearing ccourred. A 
copy of Mr. Webber's letter to the parties is annexed hereto as Exhibit I. 

8. This hiatus was not the first instance in which plaintiff 
allowed the passage of a considerable length of time before going forward: 
Eleven months elapsed between the sinking of the S.S. “ISABENA" on July 4, 
1972 and the written demand by plaintiff for arbitration, dated June 7, 1973. 
In light of these two spans of time totalling more than two and a half years, 


deponent respectfully summits it is ironic and hypocritical that plaintiff 


should now claim defendant to be intentionally and “vexatiously" delaying the 


proceedings. 


AS TO PLAINTIFF'S FOURTH MOTION 
(marked Paragraph 2 {d) in 
in Mr. Greenbaums affidavit) 
9. Plaintiff's fourth motion to charge deponent with the cos 
because of his "vexatious and unreasonable multiplication of proceedings” is 


simply out of order. This position of course rests upon the entire contents | 
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| of this affidavit including both the preceding and subs: quent paragraphs there- 
of. 

10. The first hearing before the appointed panel of 
arbitrators was held on December 8, 1975. Fram the outset deponent stated 


defendant's position with respect to the panel: 


“The Charterers accept the Panel 
for aetermination of the issue which 
the charterer will raise with respect 
to whether or not the charterer is 
relieved of all responsibility under 
specific terms of the time charter 
party. 

The Charterer reserves its 
approval with respect to other 
matters.” See Exhibit C of Mr. 
Greenbaum's affidavit, p. 7. 

Defendant sought a determination by the panel a: to whether or not, as a 


matter of law, the charter party absolved the charterer of any liability in 


this action. A determination wes sought prior to commencement of the 


arbitration procedding and the hearing of evidence by the panel, and deronent 
persisted in his argument that the panel must first consider his motion 
requesting such determination, as it was defendant's firm belief that it was 
rightfully entitled to the hearing of such a motion before going feces with 
an arbitration. 


ll. It was upon this belief that deponent refused to proceed 


to arbitration, and it was upon this ground that deponent made this allegedly 
“unprecedented mamever" of leaving the conference roam (Exhibit C of Mr. 
Greenbaum's affidavit, pp. 30-33). Plaintiff has submitted that deponent's 
refusal to proceed until his motion was entertained by the panel constitutes 
contempt of the panel ard the Court's order compelling arbitration. In 
response it is respectfully submitted that the panel itself did not find 


defendant in contempt but rather chose to hear the motion and requested both 


parties to suimit briefs. The panel's decision to entertain the motion 
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Gerolisnes plaintiff's contention that there was anything contemtuous about 
deponent's conduct ami sustains defendant's claim tnat it was entitle: «© such 
a pre-arbitration determinat.on. 

12. On February 27, 1976 the Panel denied defendant's motion 


without written explanation or opinion. On March 4th, depunent, in light 


of the complexity of the issue involved, requested written explanation of the 
basis of the decision. It is submitted such a request is a normal response 15> 
the delivery of a decision on a complicated point of law without any 
explanation as to the reasoning by which the deciding body arrived at its 
result. 

13. Om April 10, 1976 deponent wrote to the panel challenging 
the arbitrators' competency. Defendant had reserved this right quite 
explicitly at the December 10th hearing, as evidenced by the colloquy found 
at pages 7-10 of the transcript, annexed as Exhibit C to Mr. Greenbaum's 
affidavit. Mr. Greenbaum, in his affidavit, states .e did not receive a 


cory of deponent's letter of April 10th, and implies that deponent wilfully 


purposefully failed to serd him a copy of this letter. On investigation of 
deponent's routine for the day in question it is conceded the letter was not 
mailed to Mr. Greenbaum. However, defendant's failure to send Mr. Greenbaum 
a Copy was the result of an oversight of a newly-hired and inexperienced 
secretary in deponent's office, and was in no way a conscious attempt to 
deceive the plaintiff or deprive Mr. Greenbaum of a relevant acoment. It 
is further submitted that plaintiff was not prejudiced by this oversight, as 
Mr. Webber, the Chairman of the panel, wes not available to consider the 
letter until he returned from abroad on or about the 10th of May and it 
appears that Mr. Webber must have immediately commmicated with Mr. Greenbaum 
and, upon learning that Mr. Greenbaum had not received a copy, the Chairman 
promptly forwarded a copy to him. The actual loss of time to Mr. Greenbaum 
from this oversight could not have been more than twenty-four hours. 

14. Mr. Greenbaum alleges that defendant's rejection of the 
panel in the April l0th letter was simply an attempt to frustrate plaintiff's 
ability to produce its main witness. In his affidavit in support of 
defendant's motion for a stay of the hearing of plaintiff's present motion 
(a copy of this affidavit being hereto annexed as Exhibit II), deponent 
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asserted defendant's willingness to have the testimony of thay or any other 
witness taken before Judge Pierce or before a masies or referee to assure 
that plaintiff would not be prejudiced either by a stay of the hearing of that 
motion er by defendant's challenge of the campe*ency of the arbitrators. 


Deponent here reasserts deferdant's readiness to agree to such arrangement 


as this Court may provide, and denies any allegation that the rejeccion of 
the panel at this time is merely a ploy to deprive plaintiff of the opportunity, 
to present evidence. The rejection is the exercise of defendant's right to 


object to arbitrators whom it feels are incampetent to act in this matter. 


AS TO DEFENDANT'S COUNTERMOTIONS 


(as described in Paragraph 2, supra) 


15. Defend , in no way waived objection to the panel. 


Specifically with respect to Professor Sweeney, plaintiff alleges that by 
waiting until the first hearing to voice its objection defendant has samehow 
ceded its right to challenge his cametency. As there had been no meeting 
with the panel prior to the December 10th session, it was proper and timely 
for defendant to reserve its approval of Professor Sweeney at that time. | 
And deponent did specifically and particularly reserve such approval at | 
that meeting (See Exhibit C of Mr. Greenbaum's affidavit, p. 8) on the grounds 
that Professor Sweeney is not a "commercial man" as required by clause 17 of 
the charter party: "The Arbitrators shall be camercial men." A copy of 
Professor Sweeney's letter of December 13, 1973 to Judge Pierce stating his 


qualifications and experience is hereto annexed as Exhibit III. Though the 


law, there is no evidence ct actual commercial experience, ano it 2s on that 


basis that defendant rejects vrotessor sweeney as an arbitrator. 


16. an ics memorancum of law accompanying Mr. Greenbaum's 


| 
letter demonstrates a distinguished career in tne academic field of maritime 
1 


affidavit in support of plaintiff's motions, plaintiff aileges that "“aefendant 
has not bothered to go to Court” to challenge and disqualify the arbatrutars, 


put merely has refused to arbitrate. sucn aliegation ignores the fact that 


deponent's lettex of april luth was its formal statement of the 


unacceptapility of all or the arpitrators. By not making a speciric aemand 


at that time tnat the arbitrators step down, defendant was atlowing the 
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/ 
/ 
refvsal to do so mist a party ornowed to petition the court, as defendant 
"or removal of te arbitrators. Plaintiff's statement is therefore 
premature, as it dew: not take allowance for defendant's proper application 
to the panel to withruw fran this case of their own record. 
17. On June 7, 1976 deferdant arranged for hand delivery to each 
of the arbitrators of a letter in which deponent on behalf of the defendant 
made formal demand that all of the arbitrators resign. A copy of this letter 


is hereto annexed as Exhibit IV. Said letter contained a request that 


deponent be advised of the arbitrators' decision by the close of business 
on June 9, 19876. Defendant has been informed of their refusal to resign. 
Defendant therefore now moves that the three arbitrators presently 
constituting the Panel in the arbitration pending between the parties be 
dismissed by this Court on the grounds that: 

(a) In the case of Mr. Lioyd C. Nelson, 

his firm acts as agents in New York for 

vessels whoses owners ard underwriters are 

represented with regularity by Healy & 

Baillie, attorneys for plaintiff, in 

admiralty matters arising in this port, 

(b) In the case of Professor Sweeney, he is 

not a commercial man as requires under 

clause 17 of the time charter party, and 

(c) In the case of Mr: Harry C. Weber, he 

is the selection of the other two arbitrators. 


18. Plaintiff misstates the actual situation in alleging 


defendant has contemptuously refused to arbitrate in direct and frivolous 


disregerd of this Court's prior order. Defendant has at no time, by 
statement or action, given any reason to suggest that it will not proceed 


should its motion be denied. Defendant has justifiedly pursued its right 


Pierce has acknowledged are not frivolous. Defendant simply refused to be 
railroaded by plaintiff through an arbitration before the existing panel in 


| 
| to have certain issues determined prior to arbitration, issues which Judge 
| 
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|| advance of the adequate and unharried pre-arbitration determination ot tne 


| 


| 


issues presented. When viewed in light of the lengthy delays in which 


| 


|| plaintiff has indulged before acting, it can hardly be said that defendant 


has "vexatiously" obstructed the expeditious resolution of the matter by 
| pursuing these issues. 
WHEREFORE, it is respectfully submitted that this Court should) 
| deny plaintiff's motions for an order and judenent directing defendant to 

| proceed to arbitration before the present panel of arbitrators and for an order 
| holding defendant in civi. contempt and campelling defendant and deponent 
personally to pay plaintiff its costs including attorneys' fee, and it is 
further submitted that this Court should dismiss the existing panel of 


| arbitrators. 


| Sworn to before me this 
' ~ day of June, 1976 


Norn, - © wow lee Tork 
tee 4) SGU ed 

c eo 1 lew Yosh Canny - > / 

Co. seer Lape Mach 39, If ‘ 


78a 
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for Parties dated June 20, 1975 
orvice oF MARRY J. OTTAWAY 
. FRANCIS A. MARTIN AND OTTAWAY, ING. LEROY T. KANAPAUR 


SHIP SURVEYORS MARRY G. WEDRER 
MARING CONGULTANTS AND APPRAIGERS a ca 


28 BROADWAY RGPIUGAN, Goo MEBANE 
NEW YORK 10004 
CABLE ADORESS, PULIMENTO 
VELER. 238774 
TELEPHONE. DIGBY 4.6466 


PRANK B. MARTIN (1878-5038) GL6l 9 vA nar 


PCVBOER 
PRANGCIS A. MARTIN (1088-1987) 
cores 
WILLIAM T. OTTAWAY (1061-1068) 


NEW YO 


RK 
dune 20, 1975 


Nicholas fT. Healy, Jr., Baq. 
Healy & Baillie 

29 Broadway 

Mew York, New York 10006 


Harrington Harlow, Esq. ° 
Gifford, Woody, Carter & Hays 
4 Wall Street 

Mew York, New York 10005 


Re: 8. 8.''ISABEMA" 
Charter Party 
Dated June 14, _)972 


Gentlemen: 


Since a considerable time has elapsed since the formation of the 
Panel, we would like to hear whether or not it is the intention of the dis- 
putents to proceed to arbitration. If the answer is in the affirmstive, 
please let us have some idea a8 to vhen we may expect @ request te set up 
@ date for the initial hearing. 


Thanking you for your cooperation. 


Yours 


rely, 
BOW:mef a. G. oe. 


és Lioyd C. Nelson, 
Orion & Globel Chartering Co., Tas. 
29 Broadway 
Wew York, Kew York 10006 Bearers Tt 


CC: Professor Joseph Sween®yY 
Vordhas Law School 


Lincoln Center 
Yew York, New York 10023 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


In the Matter of Arbitration 


between 


76 Civ. 2293 (LEM) 

FAIR WIND MARITIME CORPORATION 

as Owners of the S.S. "Isabena", 
Plaintiff, 


AFFIDAVIT 


and 


TRANSWORLD MARITIME CORPORATION, 
as Charterers, 

Defendant, 
Under a Charter Party dated 
June 14, 1972 


ee 00 ce 00 08 ce 00 08 08 08 98 08 ef of Se Se Of 


STATE OF NEW YORK ) 
) ss. 
COUNTY OF NEW YORK ) 


HARRINGTON HARLOW, being duly sworn, deposes and 


1) I aman attorney-at-law duly admitted to 
practice in the Courts of the State of New York and the United 
States District Court for the Southern District of New York. 

2) My office is at 800 Third Avenue, New York 
New York. 

3) .I am the attorney for the defendants in this 
matter. 

4) This affidavit is submitted in support of 
defendant's motion for an adjournment of the hearing of a motion 
to be made by plaintiff before the Honorable Lloyd F. MacMahon, 
United States District Court Judge, on the 4th day of June at 
2:15 o'clock in the afternoon, or as soon as counsel can be 
heard, and in support of defendant's motion for the granting of 


a stay of two weeks before the hearing of plaintiff's motion be 


scheduled. A copy of plaintiff's petition and supporting 


affidavit is hereto annexed _and_ marked Exhibit /A.__ 
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5) The plaintiff's motion papers were served upon 
my office late in the afternoon of May 24, 1976. 

6) I left New York City on the morning of May 27, 

1976 on a business trip that had been planned long in advance of 
the receipt of said motion papers from the plaintiff. The trip 
was for business purposes which were of the utmost urgency and 
therefore could not be postponed. 

7) I did not return to New York City until the morning 
of June l, 1976. 

8) There is insufficient time to review the documents 
submitted in support of plaintiff's motion and prepare proper 
answering affidavits and memorandum of law between today, June 
1, 1976 and Friday, June 4, 1976. 

9) Upon receipt of the motion papers a timely request 
was made of the attorneys for plaintiff for a stipulation granting 
an extension of time for defendant to respond to the motion, but 
such request was refused by Jack Greenbaum, Esquire, of Healy 
and Baillie, Attorneys for plaintiff. The reason given by 
Mr. Greenbaum for his refusal to stipulate to an extension is that 
plaintiff desires to expedite matters as they have a witness whom 
they desire to produce before an arbitration panel and whom they 
claim shall only be available for such testimony during the month 
of June. Defendant is willing to agree to any arrangement this 
Court shall provide for the taking of this or any other witness’ 
testimony befor.a master or referee to assure that plaintiff shall 
not be prejudiced in any way by a two-week stay. 

10) This motion is being made ex parte because of the 
closeness of the date set for hearing of plaintiff's motion and 
in light of the fact that insufficient time presently remains to 
make timely service upon the plaintiff of a notice of motion with 


respect to defendant's proposed order. 
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11) No prior application has been made to this Court 
for the relief sought herein. 

WHEREFORE, it is respectfully requested of this Court 
that the hearing of plaintiff's motion, scheduled for the 4th 
day of June, 1976 be adjourned for a period of two weeks to 
allow defendant sufficient time to properly prepare its response 


to plaintiff's motion. 


rington Harlow 


Sworn to before me this 
lst day of June, 1976 


Notary Public 


GLOtw M pric fT 
Nolaty > . y+ ot Now York 
‘ : ses 
r ‘ aw Vth County, y 
Cu es bagsed Mach JU, 10/6 
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December 13, 1973 


The Yonorasie f.ov ea.ce Tlerce 

Juss of the Uaitad Tatce istrict Court 
for the Sowt orn “lutviet of New York 

United Stites Caurt Nese 

Faiey fe ave 

Kew Yor, Mew Vork 10C07 


Near Judge Pierco: 
Pursvant to our telephcue conversation of yesterday afternoon 


concerning my qiualific:tions and experleuce In the meritinie lacustry to serve as 
an arbitrator in a maritime dispute, I offer the following information. 


I received my law degree ct Boston University tn 1857 end then served 
tz the Judge Advocate Ccaeral's Corps of the United Statics Navy from 1957 to 1962 
during part of which tine I was asstgned to wor: us an Admiralty Claims Ofiicer. I 
obtainec the LL. ?i. in International Lu froza CoLumb{a University in 15C3 cad there- 
after I was associated with the law firm of Haight, Gurdaer, Poor & Havens, Cne Etate 
Street Ploza, N.Y., N.Y. 10004 from [euruary, 1963 to September, 1963 curing which 


time I worked wits the late Chcrles S, Laight, specializing {tn Acintralty Lew. Since 
September, 1956 I have beer a member of the Faculty of Fordham Law School. During 
the academic year 1972-3 I was on leave from Fordham, serving as tbe Emory S. Land 
Professor of Morchant Marine Affairs at the U. 5. Naval War Colleze, Newport, R.I, 


I have taucht Maritime Law and International Trade Law (in addition to 
other courses) for ths pact eeven and one half ycars. Ihave served os United States 
Representative to the United Nations Cummission on International Trade Law, Confer= 
ences ou Merchent Shipping Leyislatioa, for the past three years. 1am a membor of 
the Bil cf Lading Comniittee of the Maritime Law Association, the International 
Transportation Commiitoe of the Americua Bar Association's Section on Laternational 
Law, the Law of the Sea Panel of the American Soctoty of International Law, andlam&@ 
member of the Editorial Board of the "Journal of Maritime Law and Commerce,” 


Very truly yours, 


EXHIBIT III Joseph C. Swecacy 
Professor of Law 
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Arbitrators dated June 7, 1976 


Sune 7, 1976 


My, Harry C. "lebber 

Francis A. Martin and Ottaway, Inc. 
25 Broadway 

New York, New York 10004 


Mr. Lloyd C. Nelson 

Orion & Global Chartering Co,, inc. 
29 Broadway 

New York, New York 10006 


Professor Joseph Sweeney 
Fordham Law School 
Gincoln Center 

New York, New York 10023 


mo. 6.5, “TSABENA® Arbitration 


Gentlemen: 


For the reasons stated in my letter Sf Reril 10, 
1976 I respectfully request you to resign as arbitrators in the 
above entitled matter <cnd to advise me of your action to reach 
me by the close of business Wednesday, June 9, 1976. 


My reason for the request that I oe told of your 
decision by Wednesday is that a motion is pending in the 
Southern District relative to this arbitration and it is 
imperative that I be able to inform the Judge of your decision 
by 12:00 noon on Friday June dl, 1976. 


Yours very truly, 


Harrington Harlow 


HH/sr 
cc: Jack A. Greenbaum 


EXHIBIT IV 
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Letter of Jack A Greenbaum, Esq., to Judge Pierce dated June 11, 


1976, in Support of Petitioner's 


MICHOLAS J MEALY 
ALLAN A BAe 
RICMARO T © CONNELL 
THOMAS L ROMRER 
simius C COOK 
NICHOLAS J HEALY. JR 
BRUCE A meALLISTER 
RAYMOND A CONNELL 
JOHN C KOSTER 


WILLIAM F. LOSQUAORO 
JACK A GREENBAUM 
JOHN P mc MAHON 
OLEN T. OXTON 
EZOWARO J MILLER 


ion. Lawrence W. 
Unitec States Nist 
United States Dist 
Us de Courthouse 
Foley Square 
New York, New york 


Re: 


Dear Sir: 


Althoudh 
fendant has waived 
and further eae) 
that issue at this 
attentio 
an arbitrator. In 
vs. R. L. Barnar’, 


held that there was 


where the counsel 
the counsel for 2s 
was an officer. 


we also oppose t 
presence. 


the arbitrators’ 
knowledgeable ahou 
cludes their as 
concerning any iss 
might leave open- 
the opportunity 
bility of the w 
has already submit 
in question. Ther 
bitrators’ presen 


n to a C&S. 


king question 


to ohserve, 
{tnesses on 


ce would serve 


Motion to Compel Arbitration 


Hreaiy & BAILLIE 


29 Broaoway ww VICTOR CRAWFORD 


wittiam Oo RAELIN 


New YorRK.N Y 10006 COUNSEL 


weitemact 3 3080 
tamea COOE 818) 
CAsLe ADORESS ot 2 BRAC E 
yacex as2088 
Tw NO 801-O108 


June ll, 1976 


Pierce 


rict Judge 
rict Court 


10007 


Tr the Vaccer of the Arbitr 
metween FAIR WIND MARITINE COPPORATION, 
as Owners of the S.S. “ISABENA, 

and TRANSWORLD MARITIME CORPORATION,» 

an Charterers. Te CAV 2295 (LWP) 


an oe ee 


ation 


we maintain Oc position rhat the de- 
the riant to challenae the arbitrators 
he Court Lacks surisdiction to address 
time, we respectfully call the Court's 
e pertinent to Mr. Nelson's status as 
Teyas Eastern Transmission Corporation 

e. 6 SuND. : OS. KY , it was 
no showing of "evident partiality” 
for a party to rhe arbitration was also 
bank of which one of the arbitrators 


aking any Aenacition anrside of 
The purovose of. having men 
y and its jaw in- 

fying themselves 

s of fact which counsel's examination 
Additionally, the Panel should have 
dé compare the credi- 
Indeed, plaintiff 

a written statement by the witness 
a deposition outside of the arm 
plaintiff no additional 


t rhe mat 


ue 


ted 
efore, 
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Letter of Jack A. Greenbaum, Esq., to Judge Pierce dated June 
1976, in Support of Petitioner's Motion to Compel Arbitration 


<0 ee ame 8 + EE ~- - +- ee “+ 


purpose. Plaintiff is not required to bring a witness 
from China solely to give the defendant the opportunity 
to cross-examine. 

Very truly yours, 


HEALY & BAILLIE 


JAG:dad BY 
Jack A. Greenbaum 


“hes Harrington Harlow, Esq. 
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Endorsement Order of Judge Pierce, dated June 16, 1976 


i lasnod 


In the Matter of the Arbitration between FAIR WIND 
MARITIME CORPORATION and TRANSWORLD MARITIME CORPORATION, 
96 Civ. 2293 


ENDORSEMENT ORDER 


“he plaintiff in this action secks an order 
compelling the defendant to proceed to crbitration in 
avco-daoce with the order of this Court dated December 17, 
1973 granting plaintiff's earlier application for an 
order compelling arbitration and appointing an arbitra- 
tor herein, The defendant opposes the application on 

the ground that it has objected to the arbitration 

penel. Defendant has also made a cross-motion for 
disqualification of the panel. 


tl roshold issue to be addressed is whether 
cpplication to disqualify the panel can 
eiscd before the Court at this time. Hév- 
the relevant cuthority, it is the view of 
e Court hac 1& canner. 


The cases in this Circuit have uniformly held 
that an effort to have an allegedly impartial or un- 
should he decline to 


= 
ANC. y 


Co. v. Pearl G-rnze Frujt Exch., 
(S.D.N.Y. 1968); Petition of Dover S.S. Co. ,143 F.Supp. 
738, 742 (ScD.N-Y. 1956); Albatross S.S. Co. v. Manning 
fros., 95 F.Supp. 459 (S.D.N.¥Y. 1951); San_Carlo Opera 

Co. v. Conley, 72 F.Supp. 825, 833 (S.D.N.Y. 1946), aff'd, 
163 F.2d 310 (2d Cir. 1974). In effect, these cases have 
teld that the objecting party's remedy under 9 U.S.C. §10 


is cxclusive. 
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Endorsement Order of Judge Pierce, dated June 16, 1976 
76 Civ. 2293 (cont.) 


Defendant's reliance on dicta in the San Carlo 
Opera Co. opinion of Judge Leibell to the effect that a 
district court may make a substitution of arbitrators 
before the arbitration hrs cosssenced is unavailing. 
First, defendant has cited no case which has followed 
or applied this rule and the court has found none. 
Sccond, subsequent cases, cited supra, hve stated the 
seneral vule set forth above without qualification, one 
in the fectual context of a case where the third arbi- 
trator had not yet been appointed. Sce Albatross S.S. 
Co. v. Manning Bros., Inc., supra. And finally, even 
Gf the rule were 2s defendant contends, we would hold 
in the circumstances of this cease that the arbitration 
has commenced. The panel has held one hearing, and, 
although it was prevented from actually taking testimony 
by defendant's refusal to remain in the hearing room, it 
was accepted by both parties for the purpose of deciding 
a motion for summary judgment. The panel considered and 
denied that motion. 


For the reasons stated hereinabove, the Court 
rules that the defendant's motion to disqualify the 
arbitretors is not properly raised at this time and that 
motion is therefore denied. Objections to the panel 
appear to constitute the defendant's only reason for 
refusing to go forward with the arbitration at this 
time. The Court grants the plaintiff's application 
for an order pursufnt to 9 U.S.C. §4 compelling the 
lefendent to proceed to arbitration. ‘The Court does 
iot reach the question ¢f whether the objections raised 
sy the defendant to the arbitrators on the panel would 
constitute a valid basis for relief at such time as 
the claims may properly be raised. Nor docs the Court 
rule with respect to plaintiff's contention that in 
submitting its motion for summary judgment to the ar- 
bitration panel the defendant waived any right it might 
have to object to the composition of the panel. 
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Endorsement Order of Judge Pierce, dated June 16, 1976 


76 Civ. 2293 (cont.) 


Plaintiff has also moved for various punitive 
relief against the defendant including an eward of 
counsel feces and costs to the plaintiff and an order 
holding the defendant in contempt, for its allegedly 
willful efforts to circumvent this Court's earlier 
order compelling arbitration and to delay these pro- 
ceedings. Having reviewed the facts with respect to 
the conduct of this mitter to date, the Court is unable 
to conclude that the plaintiff has been so diligent in 
pursuing its rights or the defendant so dilatory in its 
approach to this matter that such punitive relief is 
warranted at this point. 


The plaintiff's motion for an order compelling 
arbitration is granted. The plaintiff's application is 
denied in all other respects. The defendant's cross- 
motion to disqualify the arbitration panel is denied. 


SO ORDERED, 


Dated: New York, New York 
June 16, 1976 


a 


, LAWRENCE W. PIERCE 
YU, 3. 0. J. 
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of Appeal from Judge Pierce's Order, dated June 28, 1976 


TED STATES DISTRICT COURT 


THERN DISTRICT OF 


FAIR WIND MAR 
las Owners of 


NOTICE OF 


| TRANSWORLD MAt ME CORPORATION, 
|as Charterer 
| Defendant 
|| Under a Cha 

June 14, 1972. 


Defendant, Transworl 


arbitration before the presently constitu- 
Defencant's count 


smiss the 


New York, 
June 28, 


TTORNEY FOR D 
TRANSWORLD MAR 
CORPORATION 


29 Broacway 
New York, N 


